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RELEASE OF CRIMINAL DETAINEES BY U.S. 
IMMIGRATION AND CUSTOMS ENFORCE- 
MENT: POLICY OR POLITICS? 


TUESDAY, MARCH 19, 2013 

House of Representatives 
Committee on the Judiciary 
Washington, DC. 

The Committee met, pursuant to call, at 1:10 p.m., in room 2141, 
Rayburn Office Building, the Honorable Bob Goodlatte (Chairman 
of the Committee) presiding. 

Present: Representatives Goodlatte, Coble, Smith, Bachus, Issa, 
Forbes, King, Franks, Gohmert, Jordan, Poe, Chaffetz, Marino, 
Gowdy, Labrador, Holding, DeSantis, Rothfus, Conyers, Scott, 
Watt, Lofgren, Jackson Lee, Johnson, Gutierrez, Bass, Richmond, 

staff present: (Majority) Shelley Husband, Chief of Staff & Gen- 
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun- 
sel; Allison Halataei, Parliamentarian & General Counsel; Dimple 
Shah, Counsel; Kelsey Deterding, Clerk; (Minority) Perry Apel- 
baum. Staff Director & Chief Counsel; Danielle Brown, Parliamen- 
tarian; and Tom Jawetz, Counsel. 

Mr. Goodlatte. The Judiciary Committee will come to order. 

And without objection, the Chair is authorized to declare recesses 
of the Committee at any time. 

I want to take the opportunity of this full Committee gathering 
to make Members aware of our new policy regarding participation 
in Subcommittee hearings. At the beginning of the Congress, I was 
asked whether Members who are not a Member of a Subcommittee 
would be allowed to participate in Subcommittee hearings. After 
giving it some thought, I have come up with what I think to be a 
reasonable solution that will allow our Members some level of par- 
ticipation without overburdening the Subcommittees. 

A Member who is not a Member of a Subcommittee but is a 
Member of the full Committee may attend a hearing and sit on the 
dais. That Member may also ask questions of the witnesses but 
only if yielded time by an actual Member of the Subcommittee who 
is present at the hearing. I would ask that Members who intend 
to participate in this fashion let the majority staff know as far in 
advance of the hearing as possible so that we may prepare accord- 
ingly. And it will remain the policy of the Committee that we do 

( 1 ) 
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not allow Members to participate in our hearings who are not 
Members of the Judiciary Committee. 

We welcome everyone to today’s hearing on the “Release of 
Criminal Detainees by the U.S. Immigration and Customs Enforce- 
ment: Policy or Politics?” 

And I will recognize myself for an opening statement. 

On March 1, the sequestration deadline required that certain 
Federal agencies and departments to reduce their budget to avoid 
violating mandated spending caps established under the Budget 
Control Act of 2011. The Office of Management and Budget told 
them to “reduce risks and minimize impacts on the Agency’s core 
mission in service of the American people.” DHS instead politicized 
sequestration by deciding to release detained criminal and illegal 
immigrants that are a priority for removal from the United States. 
This decision directly contradicts ICE’s mission to promote home- 
land security and public safety through the enforcement of our im- 
migration laws. 

Those released by ICE include: illegal immigrants convicted of or 
charged with theft, identity theft, forgery, and simple assault; ille- 
gal immigrants who had been arrested and charged with crimes be- 
cause, under policy guidelines issued by the Director, illegal immi- 
grants who are charged with a crime are not considered to be dan- 
gerous or criminal until they have been convicted; repeat immigra- 
tion offenders, despite memos issued by the Director that these are 
enforcement priorities; and recent border-crossers, also one of the 
Director’s enforcement priorities. 

Among those released was an illegal criminal immigrant who 
spent nearly 3 years in a detention center in Georgia. According to 
the New York Times, this illegal immigrant became an illegal im- 
migrant when he overstayed a visa in 1991. He was detained in 
2010 when he violated probation for a conviction in 2005 of assault, 
battery, and child abuse, charges that sprang from domestic dis- 
putes with his ex-wife. He was transferred to ICE custody and has 
been contesting an existing order of deportation for over 3 years 
now. 

During oral testimony at House Appropriations last week. Direc- 
tor Morton confirmed that the Agency released 2,228 detainees 
from detention. Of these, 629 were criminals and 1,599 were non- 
criminals. 

However, Mr. Morton did not provide a breakdown of the non- 
criminals. We do not know how many were charged with crimes 
but not yet convicted, are absconders, had existing orders of re- 
moval, or are criminal gang members. Additionally, Mr. Morton did 
not think that any of the individuals released were national secu- 
rity concerns. 

Simultaneously, DHS claimed that all the released illegal immi- 
grants are at low priorities and have not committed serious crimes. 
This is inconsistent with the fact that both Secretary Napolitano 
and Director Morton have repeatedly indicated that the Agency de- 
tains only “the worst of the worst illegal immigrants in light of 
their inability to detain, deport, and remove all the illegal immi- 
grants the Agency encounters based on a lack of financial re- 
sources.” 
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Irresponsible decisions to release detained illegal immigrants un- 
reasonably and unnecessarily put the public at risk. The question 
remains: Are these individuals being released based on legitimate 
budgetary concerns or because sequestration gave the Obama ad- 
ministration a political reason to release deportable aliens? Surely 
other budgetary considerations could have come first such as cut- 
ting expenditures for conferences, detailees, or international travel. 

Releasing criminal and illegal immigrants on their own recog- 
nizance provides them little incentive to report to authorities and 
subject themselves to deportation. As we have learned from hard 
experience, many of them will simply abscond and become fugi- 
tives. Furthermore, recidivism rates are extremely high for any in- 
carcerated population. The Director has already indicated that ICE 
has had to re-apprehend 4 out of the 10 of those criminal immi- 
grants released for more severe crimes. To make matters worse, 
many of these individuals released lack the money, family, support, 
and the ability to get a job, not just because they are present in 
violation of the law, but because they have a criminal record. This 
release is a recipe for disaster that is irresponsible and unjustified. 

Ultimately, these nonsensical actions demonstrate the inability 
and lack of desire on behalf of the Administration to enforce the 
law even against illegal immigrants convicted of serious crimes. To 
make matters worse, they undermine the good will necessary to de- 
velop a common sense, step-by-step approach to improving our im- 
migration laws. 

At this time, it is my pleasure to recognize the Ranking Member 
of the Committee, the gentleman from Michigan, Mr. Conyers, for 
his opening statement. 

Mr. Conyers. Thank you. Chairman Goodlatte. 

Ladies and gentlemen of the Committee, the title of today’s hear- 
ing, the “Release of Criminal Detainees by U.S. Immigration and 
Customs Enforcement: Policy or Politics?”, is really somewhat mis- 
leading. 

First, we have learned at a recent hearing before the Homeland 
Security Appropriations Subcommittee that 72 percent of the peo- 
ple released had no criminal record at all. Another 21 percent had 
convictions for one or two misdemeanors only. Unless Director Mor- 
ton, whom we welcome here today, tells us something different, 
this means that 93 percent of the people released by ICE were non- 
criminals or low, low level offenders. 

Second, the title of the hearing asks whether this was motivated 
by policy or politics. From my investigations, I do not believe it was 
either. 

I do not believe it was policy because we have no reason to think 
that someone sat down and decided to release thousands of detain- 
ees without reason. Remember, this Agency over the past 5 years 
has consistently set deportation and detention records. 

I also do not believe this is about politics. The President’s top 
legislative priority is enacting comprehensive immigration reform. 
I share the President’s goal. The American people share the Presi- 
dent’s goal. And I know a growing majority of Members of Congress 
support that goal. This discussion does not advance that goal. So 
I do not see how it could be motivated by politics. 
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So why did the Agency release more than 2,000 people from cus- 
tody in February? Based on what we have learned, it seems that 
it was motivated by overzealous use of detention in late 2012, com- 
bined with poor communication between the people in charge of 
ice’s budget and the people in charge of its enforcement oper- 
ations. 

Why do I say that? Because ICE is funded by appropriations to 
detain an average of 34,000 people per day over a fiscal year. That 
comes out at a daily cost of about $122 per bed. But from October 
through December of 2012, ICE regularly detained well over 35,000 
people per day. ICE nearly hit 37,000 detainees on some days. Not 
only did this mean ICE was paying more for detention beds but it 
was paying more overtime, more fuel costs for additional transpor- 
tation, and more of everything else required for detention. These 
secondary costs brought the real cost of detention closer to $164 per 
person per day and explain why ICE was maybe $100 million in 
the red. 

ICE tried to put the brakes on all of that spending when its chief 
financial officer figured out that the Agency was burning through 
its money faster than its budget would allow. In early January, the 
Agency was on pace to run out of money for custody operations by 
March 9, more than 18 days before the continuing resolution ex- 
pired on March 27. ICE seems to have had no choice but to release 
some detainees to bring its spending in check. 

And so I would like to put this in the record that we need to real- 
ly move with great care in terms of the assertions that were made 
to me in this misleading title. 

And I thank the Chairman for allowing me to make this state- 
ment. 

Mr. Goodlatte. I thank the gentleman from Michigan, and 
without objection, the remainder of his statement and the opening 
statements of all other Members will be made a part of the record. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

The title of today’s hearing, the — “Release of Criminal Detainees hy U.S. Immigra- 
tion and Customs Enforcement: Policy or Politics?”, is somewhat misleading. 

First, we learned at a recent hearing before the Homeland Security Appropria- 
tions Subcommittee that 72% of the people released had no criminal record at all. 
Another 21% had convictions for one or two misdemeanors only. 

Unless Director Morton tells us something different today, that means 93% of the 
people released by ICE were non-criminals or low-level offenders. 

Second, the title of the hearing asks whether this was motivated by policy or pol- 
itics, but I don’t believe it was either. 

I don’t believe it was policy, because we have no reason to think someone sat 
down and decided to release thousands of detainees without a reason. Remember: 
this agency over the past 5 years has consistently set deportation and detention 
records. 

I also don’t believe this is about politics. The President’s top legislative priority 
is enacting a comprehensive immigration reform. I share the President’s goal. The 
American people share the President’s goal. And I know a growing majority of Mem- 
bers of Congress support that goal. This discussion does not advance that goal, so 
I don’t see how it could be motivated by politics. 

So why did the agency release more than 2,000 people from custody in February? 
Based on what we have learned, it seems this was motivated by the over-zealous 
use of detention in late 2012 combined with poor communication between the people 
in charge of ICE’s budget and the people in charge of its enforcement operations. 
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Why do I say that? Because ICE is funded by appropriations to detain an average 
of 34,000 people per day over a fiscal year. That comes at a 

daily cost of about $122 

per bed. But from October through December of 2012, ICE regularly detained well 
over 35,000 people per day. ICE nearly hit 37,000 detainees on some days. 

Not only did this mean ICE was paying for more detention beds, but it was pa 3 dng 
for more overtime, more fuel costs for additional transportation, and more of every- 
thing else required for detention. Those secondary costs bring the real cost of deten- 
tion closer to $164 per person per day and explain why ICE was maybe $100 million 
in the red. 

ICE tried to put the brakes on all of that spending when its Chief Financial Offi- 
cer figured out that the agency was burning through its money faster than its budg- 
et would allow. In early January, the agency was on pace to run out of money for 
Custody Operations by March 9 — more than 18 days before the Continuing Resolu- 
tion expires on March 27. ICE seems to have had no choice but to release some de- 
tainees to bring its spending in check. 

Third, I want to remind everyone that Congress funds cost-effective alternatives 
to detention for a reason. We should place good candidates into alternatives to de- 
tention whenever possible and not just when we are forced to do so by budgetary 
constraints. 

It should tell us something that in a three-week period. Director Morton identified 
more than 2,000 detainees who would not pose any danger to the public if they were 
released. 

Not one of these people was required by law to be in detention. And, 93% were 
non-criminals or low-level offenders who probably never served prison time for their 
criminal convictions. We need to ask ourselves what they were doing in immigration 
detention in the first place if cost-effective alternatives are at our disposal. 

I hope Director Morton will explain whether it makes sense, from a law enforce- 
ment perspective or from the perspective of fiscal responsibility, to require him to 
keep a certain number of people in custody on any given day. 

• We don’t require the Bureau of Prisons to maintain a minimum average daily 
population. 

• We don’t require the U.S. Marshals Service to maintain a minimum average 
daily population. 

• And I have yet to find a state or local law enforcement agency that sets such 
requirements. 

It makes no sense that we would require ICE to maintain a minimum average 
daily population. 

I hope we can reconsider this apparent mandate in the future and I thank Direc- 
tor Morton for his testimony today. 


[The prepared statement of Mr. Gowdy follows:] 

Prepared Statement of the Honorable Trey Gowdy, a Representative in 

Congress from the State of South Carolina, and Member, Committee on 

the Judieiary 

Mr. Chairman, thank you for calling this hearing. There are several things that 
have people vexed. This Administration claims it only detains the “worst of the 
worst.” Recently, this Administration released some detainees from detention claim- 
ing it did not have adequate funding to exercise the preeminent function of govern- 
ment, which is public safety. 

So, initially we have to examine that oft-repeated Administration talking point 
that it only detains the “worst of the worst.” If that is true, it necessarily follows 
that some of those “worst of the worst” were recently released. 

Just so we are clear, the Administration claims it released hundreds of detainees 
when in reality the Administration released thousands of detainees. Some of those 
detainees released were Level 1 offenders, which means they were aggravated fel- 
ons. Many of those released were Level II detainees, which means they were re- 
peated offenders. 

So against the backdrop of knowing that some “worst of the worst” detainees were 
released, including aggravated felons we must examine who made the decision to 
release these detainees. Did Secretary Napolitano make this decision? Did she know 
about the decision ahead of time? Did she set the parameters of a danger assess- 
ment to decide who should be released and who should not be released? If she didn’t 
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make the decision herself precisely what kind of decision is important enough that 
she would actually be aware of it. If releasing thousands of detainees isn’t worth 
troubling her with, what is? 

Why were the releases ordered in the first place? Secretary Napolitano contends 
she found herself between “a rock and hard place” so the only alternative was to 
release thousands of detainees. Frankly, Mr. Chairman, that explanation strains 
credibility. 

ICE was funded at the level to maintain 34,000 beds, which is enough to avoid 
this recent detainee release. An additional $240 million was available that could 
have been used to detain these aggravated felons and repeated offenders that were 
released. ICE could have asked for permission to move money from less vital serv- 
ices to more vital services. For instance, did ICE consider reducing funding for 
training, for travel, for conferences, for printing, for promotional materials, for gov- 
ernment vehicles? Those are not my suggestions Mr. Chairman. In the interest of 
giving credit where credit is due, those were recommendations from the President 
himself. 

Was releasing detainees really the only option at your disposal? Couldn’t cut any- 
thing else? Nowhere else to turn, nothing else to do, except release detainees from 
custody? 

I will tell you, Mr. Chairman, that it appears as if the decision to release detain- 
ees was a political determination rather than a monetary one. It appears as if the 
release of detainees was part of a sequester campaign that included the fictional fir- 
ing of teachers, meat inspectors being laid off, the closing of the White House for 
tours and now the release of aggravated felons. This is a concerted, curious effort 
to persuade the public that nothing whatsoever could be cut in government. 

It would be advisable in the future Mr. Chairman if the time spent trying to per- 
suade the public that mayhem was about to break loose had been spent figuring out 
how better to protect the public from mayhem that was previously detained. 

Today’s witness, Director John Morton explained, that some of those released 
were really low-risk detainees including those with drunk driving convictions, theft 
convictions, and “simple assault and battery” convictions. 

I appreciate Mr. Morton’s prior service as a prosecutor. I do. But I disagree with 
any assessment of low-risk that includes recidivists. 

For those of us that have had to explain to parents, or spouses or loved ones, how 
a recidivist drunk driver was allowed back on the street, back into a vehicle, back 
behind the wheel under the influence of drugs or alcohol only to drive drunk again 
and kill or seriously injure a member of the innocent motoring public. That isn’t low 
risk. 

Some of those released because of this public relations stunt gone wrong are going 
to reoffend. Some are going to abscond and fail to report for their removal hearing. 
There are going to be consequences for this decision and today we are going to find 
out who made this decision and why. Because public safety is the most important 
function government has. And it should never be jeopardized for political expedi- 
ency. 


[The prepared statement of Ms. Lofgren follows:] 

Prepared Statement of the Honorable Zoe Lofgren, a Representative in 

Congress from the State of California, and Member, Committee on the Ju- 

dieiary 

We have all read the recent stories about ICE’s decision to release varying num- 
bers of detainees from custody in a short period of time. As information began to 
percolate up from communities around the country, we have heard many different 
versions of what happened. 

Some stories suggested the detainees had already been granted bond by an Immi- 
gration Judge, but had been unable to come up with the necessary funds. Others 
said that thousands of detainees with criminal convictions-and some with gang 
ties-were released without any regard for public safety. 

Last week we learned from Director Morton that 2,228 detainees were released 
in February on account of budgetary constraints. 72% had no criminal history, and 
an additional 21% had misdemeanor convictions only. Director Morton testified then 
that to his knowledge none of the detainees posed a danger to the public or had 
gang ties. 

We also heard different stories regarding the budgetary constraints that led to the 
releases. The first explanation that came out had to do with the impending seques- 
ter. Secretary Napolitano recently testified before the Senate that sequestration 
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would mean a decrease in detention bed space. That explanation is certainly plau- 
sible. Across-the-board spending cuts that force us to take a thoughtless approach 
to our spending with undoubtedly lead to cuts that are imprecise. 

But as it turns out, that is not the whole story. Under the continuing resolution 
that expires later this month, ICE is funded at a level to sustain an average daily 
detainee population of 34,000. But months into the current fiscal year, with the se- 
quester looming, and the expiration of the current CR on the horizon, ICE was ex- 
ceeding its average daily population by more than 2,000 beds per day. This means 
ice’s detention bed costs — as well as the secondary costs of paying officers, fuel 
charges, and the like — were outpacing the approved spending plan. 

ice’s Enforcement and Removal Operations (ERO) was burning through its funds 
for custody operations at an unsustainable pace by early January. Without reducing 
costs or raiding other accounts for unobligated funds, ERO was looking at running 
out of money for custody operations 18 days before the end of the CR. 

So why didn’t ICE reprogram funds to cover the shortfall created by ERO’s over- 
spending? Director Morton testified last week that doing so would have been like 
robbing Peter to pay Paul. Taking funds from another account — such as the money 
budgeted for Homeland Security Investigations — would have meant taking Special 
Agents off the streets and interfering with their criminal investigations. 

Faced with that reality, ICE officials decided on an approach in which they would 
identify detainees for release. These detainees should not be subject to mandatory 
detention, should not pose a danger to the public, and should be released on orders 
of supervision or into formal Alternatives to Detention programs. 

As ICE was already far surpassing the 34,000 detention-bed average, a temporary 
reduction in detainees would keep the agency on track to meet that average by the 
end of the current fiscal year. That is what ICE did. 

ERO’s detention efforts throughout the Fall and early Winter were setting new 
records and were entirely unsustainable in light of the CR — especially as the now- 
realized threat of the sequester loomed. They had to reduce spending. 

Aside from these reductions, I propose that we spend some time this morning 
talking about the so-called “34,000 detention-bed mandate” that is a big reason for 
the controversy before us. As we know, our appropriations acts now require ICE to 
“maintain a level of not less than 34,000 detention beds.” 

There is some disagreement about the exact meaning of this phrase. The agency 
and some appropriators believe this means that over an entire fiscal year, the aver- 
age daily population in detention must be no lower than 34,000 beds. Other appro- 
priators seem to believe this means that on any given day, ICE must have no fewer 
than 34,000 people in custody. 

Either way, both sides see it as a mandate to keep people in detention without 
regard to any other factors. To me, the requirement has always meant nothing more 
than that at a given time, 34,000 detention beds must be available for use by ICE 
should the agency need them. That is the clearest way to read the language itself, 
and it makes more sense than any other interpretation. 

From a law enforcement perspective — where detention decisions are based on 
need, not arbitrary mandates — that would make a lot more sense. The same is true 
if you were to think of it from the perspective of fiscal responsibility. I suppose that 
is why the Heritage Foundation encourages a much wider use of cost-effective alter- 
natives to detention for appropriate candidates. 

Policy or politics? I don’t really think it was either. Based on what we now know, 
the releases were the product of poor budgetary practices combined with the kind 
of record-setting enforcement efforts that we have come to expect from ICE. 


Mr. ISSA. Mr. Chairman? 

Mr. Goodlatte. Yes? 

Mr. IsSA. I would ask unanimous consent that along with the 
Ranking Member’s insertion, that the order of the Office of the 
President, the executive order of January 14, be placed in the 
record next to it. 

Mr. Goodlatte. Without objection, it will be placed in the 
record. 

[The information referred to follows:] 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 
WASHtNGTON. DC. Z0S03 


January 14,2013 


M-13-03 

MEMORANDUM POR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 


FROM: 

SUBJECT: 


Jeffrey D. Zicnts 

Deputy Director for Management 


Planning for Uncertainty with Respect to Fiscal Year 20 1 3 Budgetaiy Resources 


In the coming months, executive departments and agencies (agencies) will confront 
significant uncertainty regarding the amount of budgetary re.sourccs available for the remainder 
of the fiscal year. In particular, unless Congress acts to amend current law, the President is 
required to issue a sequestration order on March 1, 2013, canceling approximately S8S billion in 
budgetary resources across the Federal Government. Further uncertainty is created by the 
expiration of the Continuing Appropriations Resolution, 2013 (CR) on March 27, 2013. This 
memorandum directs agencies to take certain steps to plan for and manage this budgetary 
uncertainty. 

■fhe Administration continues to urge Congress to take prompt action to address the 
current budgetary uncertainty, including through the enactment of balanced deficit reduction to 
avoid sequestration. Should Congress fail to act to avoid .sequestration, there will be signiflcanl 
and harmful impacts on a wide variety of Government services and operations. For example, 
should sequestration remain in place for an extended period of time, hundreds of thousands of 
families will lose critical education and wellness .services through Head Start and nutrition 
assistance programs. Hie Department of Defense will face deep cuts that will reduce readiness 
of non-deployed units, delay needed investments in equipment and facilities, and cut services for 
military families. And Federal agencies will likely need to furlough hundreds of thousands of 
employees and reduce essential services such as food inspections, air travel safety, prison 
security, border patrols, and other mission-critical activities. 

At this time, agencies do not have elarity regarding the manner in which Congress will 
address these issues or the amount of budgetary resources tliat will be available through the 
remainder of the fiscal year. Until Congress acts, agencies must continue to prepare for the 
possibility that they will need to operate with reduced budgetary resources. 


I 
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Prior to passage of the American Taxpayer Relief Act of 2012 (ATRA), the President 
was required to issue a sequestration order on January 2, 2013, Although the ATRA postponed 
this date by two months, agencies had already engaged in extensive planning for operations 
under post-sequestration funding levels before this postponement was effected. In light of 
persistent budgetary uncertainty, all agencies should continue these planning activities, in 
coordination with t!ie Office of Management and Budget (OMB), and should intensify efforts to 
identify actions that may be required should sequestration occur. 

Agencies should generally adhere to the following guiding principles, to the extent 
practicable and appropriate, in preparing plans to operate with reduced budgetary resoui'ces in 
the event that sequestration occurs: 

® use any availa.ble flexibility to reduce operational risks and minimize impacts on the 
agency’s core mission in .service of the American people; 

» identity and address operational challenges that could potentially have a significant 
deleterious effect on the agency’s mission or otherwise raise life, .safety, or health 
eoneems; 

® identify the most appropriate means to reduce civilian workforce costs where necessary - 
this may include imposing hiring freezes, releasing temporary employees or not renewing 
term or contract hires, authorizing voluntary separation incentives and voluntary early 
retirements, or implementing administrative fiirloughs (appropriate guidance for 
administrative furloughs can be foimd on the 0PM website Iherelt ; consistent with 
Section 3(a)(ii) of Executive Order 13522, allow' employees’ exclusive representatives to 
have pre-dccisioiial involvement in these matters to the fullest extent practicable; 

• review grants and contracts to determine where cost savings may be aclileved in a manner 
that is consistent with the applicable terms and conditions, remaining mindful of the 
manner in which individual contracts or grants advance the core mission of the agency; 

® talce into account funding flexibilities, including the availability of reprogramming and 
transfer authority; and, 

9 be cognizant of the requirements of the Worker Adjustment and Retraining Notification 
("WARN') Act, 29 U.S.C. §§ 2101-2109, 

While agency plans should reflect intensified efforts to prepare for operations under a 
potential sequestration, actions that would implement reductions specifically designed as a 
response to sequestration should generally not be taken at this tinre. In some cases, however, the 
overall budgetary uncertainty and operational constraints may require that certain actions be 
taken in the immediate- or near-term. Agencies presented with these circumstances should 
continue to act in a prudent manner to ensure that operational risks are avoided and adequate 
funding is available for the remainder of tlie fiscal yeai' to meet the agency’s core requirements 
and mission. Should circumstances require an agency to take actions that would constitute a 
change from normal practice and result in a reduction of normal spending and operations in the 


2 
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immediati;- or near-icrm, the agency must cntirdinalc ckijcly Hitli its 0MB Resource 
Management Office <RMO) before taking any such actk»!.. 

All agencies should work with iheir 0MB RMO on the appropriate timing to submh draft 
corninjieDey plans for opcratiiii: undBr seciitestralion tor re\ iew. J'tiiihermoie, should Congress 
take action thm affects the ciiiTeit budgetary uncertainly. OMB svill provide agencies with 
additional guidance as afvpropi iate. 
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Mr. Goodlatte. We welcome our only witness today, Director 
John Morton of U.S. Immigration and Customs Enforcement. And 
I will begin by introducing him, but first. Director Morton, if you 
would please rise and be sworn in. 

[Witness sworn.] 
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Mr. Goodlatte. Let the record show that the witness answered 
in the affirmative. 

And we welcome you again. John Morton is Director of Immigra- 
tion and Customs Enforcement at the U.S. Department of Home- 
land Security. Immigration and Customs Enforcement is the second 
largest investigative agency in the Federal Government and 
charged with enforcing the Nation’s immigration laws and inves- 
tigating the illegal movement of people and goods into, within, and 
out of the United States. 

Prior to Director Morton’s appointment by President Obama, he 
spent 15 years at the Department of Justice and served in several 
positions, including Assistant United States Attorney, Counsel to 
the Deputy Attorney General, and acting Deputy Assistant General 
of the Criminal Division. 

Director Morton received a law degree from the University of 
Virginia School of Law. 

And, Director Morton, you are welcome to proceed with your tes- 
timony. 

TESTIMONY OF THE HONORABLE JOHN MORTON, DIRECTOR, 
U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT 

Mr. Morton. Good afternoon. Chairman Goodlatte, Mr. Conyers, 
Members of the Committee. 

While much has been made of ICE’s recent reduction in deten- 
tion levels, the truth is that the reduction was a direct result of 
ICE’s efforts to stay within its budget in light of the continuing res- 
olution and the possibility, now a reality, of sequester. 

As the Committee knows, we do not have a traditional appropria- 
tion for fiscal year 2013. Rather, ICE is funded through a con- 
tinuing appropriation at fiscal year 2012 levels through next 
Wednesday, March 27, and we do not yet know what Congress will 
provide ICE for the remaining 6 months of the fiscal year. 

Additionally, as of March 1, we are living under a sequester of 
5 percent of our annual funds, a reduction just shy of $300 million. 
Thus, while the expiring CR provides ICE budget authority to 
maintain an average of 34,000 detention beds, sequestration has, 
in turn, reduced those same funds by 5 percent, a reduction that 
if left unchanged by Congress, will affect ICE’s ability to maintain 
our average daily population going forward. 

Despite these challenges, ICE continues to produce impressive 
enforcement results. During the first 5 months of the 6-month 
CR — that is, the portion without sequestration — we were solidly on 
pace to maintain an average level of 34,000 beds. Indeed, on the 
last full week of that period, our average annual daily population 
was 33,925 beds. Mr. Chairman, this is the highest level of deten- 
tion ICE has ever maintained over the first 5 months of any fiscal 
year in history. 

This comes on the heels of ICE maintaining 34,260 beds over last 
fiscal year and having removed 409,000 illegal immigrants, 225,000 
of whom were criminals, again the highest levels in all categories 
we have ever achieved. 

At times during this fiscal year, we have maintained well over 
34,000 beds due in part to increased support we have given the 
Border Patrol along the Southwest border. On October 2, 2012, for 
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example, we had an actual level of 36,036 beds in use. With budget 
authority that only supports 34,000 beds, we obviously could not 
maintain such highs over the year. So we had to temporarily lower 
our detention to levels below 34,000 to ensure that at the end of 
the CR we remained within budget. 

This need to lower our detention levels was heightened by three 
factors. 

First, two of the funds we use to maintain detention space did 
not receive the funds expected. The Breached Bond Fund, in par- 
ticular, had a projected shortfall of $20 million for the fiscal year. 

Second, 4 months into the fiscal year on January 18, 2013, we 
were maintaining an average daily excess of 630 beds over 34,000. 
Had we continued to operate at this level, we would have faced a 
yearlong shortfall of $128 million. 

Finally, our immigration enforcement expenses for transportation 
and overtime exceeded our CR budget by $16 million. 

In the context of a known full-year budget, we can usually ad- 
dress these sorts of issues over the balance of the fiscal year. This 
year, however, we only had 6 months of known funding and uncer- 
tain levels thereafter. Therefore, ERO, in coordination with the 
chief financial officer, decided to temporarily reduce our detention 
levels at the end of the CR to stay within budget. To do this, ERO 
released some detained aliens to other forms of supervision on a 
weekly basis throughout the month of February. Local ERO offices 
were instructed to focus on aliens who were not subject to manda- 
tory detention and who did not pose a significant threat to public 
safety. 

Everyone released for budget reasons remained in removal pro- 
ceedings. Erom Eebruary 9 through March 1, on average, we re- 
leased over 700 aliens a week to this end. Contrary to some re- 
ports, those released for budget reasons did not include thousands 
of criminals who posed a significant risk to public safety. Indeed, 
70 percent of those released had no criminal record at all. The re- 
maining 30 percent were either misdemeanants or other criminals 
whose prior conviction did not pose a violent threat to public safety. 

During this period, most of our field offices released on average 
fewer than 15 detainees each week. Five larger offices released an 
average of 92 detainees per week. In total, we released 2,228 aliens 
over a 3-week period in February for solely budgetary reasons, 
bringing our year-to-date detention average on the last full week 
prior to sequester to 33,925, 99.8 percent of 34,000. 

Of the 2,228 individuals released, 629 had a past criminal convic- 
tion. 460 were level 3 offenders, our lowest classification; 160 were 
level 2 offenders, our medium classification; only 9 were level 1 of- 
fenders — excuse me — 8. We are reviewing all of these cases as they 
progress and will detain or adjust the conditions of release as nec- 
essary. Indeed, as the Chairman has already noted, there are only 
four level 1 offenders on release. 

In short, there are no mass releases of dangerous criminals un- 
derway or any planned for the future, just efforts to live within our 
budget. We will continue to do our level best over the remaining 
6 months of the year to maintain strong detention levels, subject 
to the requirements of the sequester and whatever funding Con- 
gress provides us at the end of the month. 
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Thank you. 

[The prepared statement of Mr. Morton follows:] 


U.S. Immigration 
Customs 
Enforcement 


STATEMENT OF 
JOHN MORTON 
DIRECTOR 

U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT 

REGARDING A HEARING ON 
IMMIGRATION ENFORCEMENT 

BEFORE THE 

UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 


TUESDAY. MARCH 19, 2013 
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removal of criminals in FY 2008. This includes 1,215 aliens convicted of homicide; 5,557 aliens 
convicted of sexual offenses; 40,448 aliens convicted for crimes involving drugs; and 36,166 



priority category a record high. 

In order to maintain control at our nation’s borders, ICE prioritizes the identification and 
removal of recent border crossers and conducts targeted enforcement operations with the U.S. 



that allow our agency to focus its enforcement resources on individuals who pose a danger to 


national security, a risk to public safety, or otherwise represent enforcement priorities. ICE has 
established formal vrritten prosecutorial discretion guidance for ICE law enforcement personnel 
and attorneys regarding their authority to exercise discretion when appropriate. The relevant 
directives clearly state that the exercise of discretion is inappropriate in cases involving 
individuals who pose a clear risk to national security; serious felons, repeat offenders, or 
individuals with a lengthy criminal record of any kind; known gang members or other 
individuals who pose a clear danger to public safety; and individuals with an egregious record of 




16 


conduct; or cases that pose significant risks to national security, border security, or public safety. 
Conversely, the new policy limits their use in cases involving individuals arrested for minor 
misdemeanor offenses such as traffic offenses, which do not reflect a danger to public safety, and 
will help to ensure that available resoiuces are focused on apprehending convicted felons, repeat 
immigration offenders and other ICE priorities. It is applicable to a!! ICE enforcement programs 
and strategies, ICE will continue to evaluate its enforcement policies, operations and programs 
to ensure that they ai'e focused on our liighest priorities, making adjustments when necessary. 

Also reflective of ICE’s commitment to smart, effective immigration enforcement are the 
major reforms we have made to the immigration detention system, Beginning in August 2009, 
these refonns address many of the concerns raised about ICE’s immigration detention system, 
while allowing ICE to maintain adequate detention capacity to carry out our immigration 
enforcement responsibilities. To help effectuate these reforms, in 2009, ICE established its 
Office of Detention Policy and Planning, w'hich oversees day- to-day detention reforms while 
designing a new detention system that align.? with our nation’s values. ICE also conducted a 
nationwide deployment of a new automated Risk Classification Assessment instrument to 
improve transparency and uniformity in detention custody and classification decisions reflecting 
the agency’s civil enforcement priorities, this assessment contains objective criteria to guide 
decision making, regarding whether an alien should be detained or released, and if detained, the 
alien's appropriate custody classification level. It also requires ICE officers to determine whether 
there is any special vulnerability that may impact custody and classification determinations. ICE 
continues to look for w-ays to ensure that the health and safety of aliens in our custody are 
protected, by increasing our oversight of detention facilities and improving the conditions of 
confinement within the detention system. 
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All of the above successes highlight the effectiveness ICE’s overall effort to establish 
clear enforcement priorities that smartly focus agency resources. 

Recent Releases of Certain Aliens 

As the Committee knows, we are coming to tlie end of a Continuing Resolution (CR). 
This CR funded ICE to maintain a yearly average daily population of approximately 34,000 
individuals. In early February, ICE was maintaining an average daily population in excess of 
35,000 individuals, including many W'ho did not require detention by lav,'. 

These detention levels exceeded Congressional appropriations, and with the strong 
possibility of sequestration, ICE officials managed the detention population in order to ensure 
that ICE could operate within the appropriations provided by Congress. Notably, these budget 
constraints are now further compounded by the reductions required by sequestration, which 
represents a nearly $300 million cut to our budget that we must absorb over the remaining seven 
months of the fiscal year. 

In reducing detention levels, we took careful steps to ensure that national security and 
public safety were not compromised by the releases. All release decisions were made by career 
law enforcement officials following a careful examination of the individual's criminal and 
immigration history ensuring that the focus remains on detaining serious criminal offenders and 
others who pose a threat to the national security or public safety. Every individual released was 
placed on an alternative form of ICE’s supervision, and all released individuals remain in 
removal proceedings. 

I regret that the timing of our releases caught many by smprise 'and we would be happy to 
brief your staffs furl.her on this issue. The releases were a direct result of ICE’s efforts to stay 
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witliin its detention budget in light of the CR and sequestration. Going forward, ICE will 
continue to manage its budget in a prioritized manner, ensuring that the focus remains on serious 
criminal offenders and others who pose a threat to public safety. 


CONCLUSION 

Thank you again for the opportunity to testify today, and I would now be pleased to 
answer any questions. 


s 


Mr. Goodlatte. Thank you, Director Morton. 

I will recognize myself to begin the questioning. 

Of the more than 2,200 detainees that have been released so far, 
several hundred are criminal aliens who have been convicted of 
crimes such as theft, fraud, and other crimes perpetrated on people 
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in our society. Was the decision to release detained illegal and 
criminal immigrants a unilateral decision made by you? 

Mr. Morton. It was a decision made by the career officials in the 
Agency, and in particular, Mr. Mead and our chief financial offi- 
cers. I support their decision completely, and to the extent that 
your question asks was it made by anybody outside of the Agency, 
the answer is a categorical no. 

Mr. Goodlatte. Did you coordinate with any officials at DHS 
headquarters in making the decision to release potentially dan- 
gerous illegal immigrants? 

Mr. Morton. None whatsoever. 

Mr. Goodlatte. Do you even have the authority to act unilater- 
ally with respect to releasing thousands of detained illegal immi- 
grant aliens? 

Mr. Morton. Well, first of all, the answer is yes. The authority, 
by statute, rests with me and the officers of Agency. In fact, other 
than the Secretary, we are the only individuals in the department 
with that authority. 

Mr. Goodlatte. And you are saying that a decision to release 
2,200 people for this purpose, whatever the purpose may have 
been, whether it is to save money or for other reasons, had no com- 
munications with the higher department to which ICE is an agency 
that you report. 

Mr. Morton. That is correct. These decisions were made inside 
the Agency for budgetary reasons. 

Mr. Goodlatte. I have in front of me a memorandum dated De- 
cember 8, 2010 that you submitted to Secretary Napolitano under 
the subject matter, expanding expedited removal to felons unlaw- 
fully in the United States, where you set forward the purpose of 
making that request, the background for making the request, your 
discussion about the request, and at the bottom, your recommenda- 
tion below which is a signature line for the approval of the Sec- 
retary. Is that standard procedure for you and others in agencies 
within the Department of Homeland Security for making decisions 
regarding changes in policy at the department? 

Mr. Morton. That was a recommendation to the Secretary about 
possible ways to streamline removal efforts, and that one had to do 
with expedited removal. So that was specific. 

Mr. Goodlatte. I understand, but why would the decision in 
that case have required you to make that request of the Secretary 
and the decision here to release onto our streets, as opposed to the 
expedited removal and deportation, 2,200-plus people? In fact, we 
have seen documents that suggest that the plans are to release sev- 
eral thousand more onto our streets without any approval from 
Secretary Napolitano. 

Mr. Morton. The regulatory authority for expedited removal is 
set by the Secretary, not by the Agency, unlike detention releases. 
ICE has the exclusive detention authority within the department. 

Mr. Goodlatte. So you are saying that if you want to increase 
the deportation of people outside the country and expedite that, 
you have to seek the approval of the Secretary, but if you want to 
release the same people back onto the streets of the United States 
where they can commit more crimes, you do not have to seek the 
Secretary’s approval for that purpose. 
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Mr. Morton. No, that is not what I am saying. I am saying that 
if I wish to change the rules for expedited removal, I have to go 
to the Secretary with that proposal. That authority does not rest 
exclusively with the Agency. And that was about a very specific 
statutory and regulatory power that is not held exclusively by ICE. 

Mr. Goodlatte. I understand that with the exception of custody 
operations, ICE was operating under the presidential budget, not 
at the budget set by Congress under the continuing resolution. As 
a result, all the other accounts in ICE carried a balance of $240 
million for the year and $120 million for the past 6 months. Addi- 
tionally, your CFO indicated that ICE carried forward $100 million 
to $120 million in user fee balances. 

Can you tell us why ICE did not ever submit a reprogramming 
request to Appropriations which can be handled at the Committee 
level rather than releasing detained illegal immigrants? Is it not 
true that both ICE and DHS could issue reprogramming requests 
to cover the costs of these released detainees? 

Mr. Morton. We can seek reprogramming requirements. That is 
absolutely true, Mr. Chairman. And we did not in this instance. 

I am trying to live within the appropriations that Congress gives 
us. Our single largest appropriation is for custody operations. And 
we were trying to live within our budget, recognizing that we had 
to go the full year. We did not have a full-year appropriation. We 
only had 6 months. Sequester was coming, and we play it very 
tight to the vest in every operation that we did other than custody 
operations where it was important enough and we operated at a 
level above what we were appropriated for much of the fiscal year. 
And I did not want to rob Peter to pay Paul. My view is that we 
need to maintain the operations of the Agency. I do not want to 
furlough people, and I need to make rational judgments across the 
PPA’s that we are given by the Appropriations Committee. 

Mr. Goodlatte. The Appropriations Committee is very used to 
dealing with excess expenditures necessitated by changed cir- 
cumstances and do respond and do respond quickly to those re- 
quests. 

But I am pleased that you acknowledged that you could have 
done that and dipped into surplus funds from fees or from other 
funds carried over from other operations of the department rather 
than releasing criminal aliens onto our streets. 

And I will ask unanimous consent to enter the following docu- 
ments in the record: a letter to Secretary Napolitano from Senator 
Grassley and I requesting specific information on the detainees re- 
leased as a result of sequestration. We expect ICE to respond to 
this request for information. 

A letter from the Pinal County Sheriff, Paul Babeu, stating that 
on February 23, 2013, Immigration and Customs Enforcement 
processed and released 207 illegal immigrants from the ICE Eloy 
facility in Arizona on this date alone. Of the 207, a total of 48 had 
been charged or convicted with either manslaughter, child molesta- 
tion, aggravated assault, weapon offenses, forgery, drug offenses, or 
other serious crimes. 

And third, a memo from Director Morton to Secretary Napolitano 
requesting the expansion of expedited removal to felons unlawfully 
in the United States, which I referred to earlier. 
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Without objection, those will be made a part of the record. 
[The information referred to follows:] 

of tlrft Huifeii 

Wasfimgitaji, BC 20515 


FebnJary27,2013 


Via riaalnmic Transmission 

The Honorable Janet Napolitano 
Secretary 

U.S. Department of Homeland Security 
Washington, DC 20528 


Dear Secretart' Napolitano; 

The March 1 sequestration deadline means each federal agency and Department that is not- 
exetnpted shall reduce it.s budget so as not to violate the required spending Caps established 
under the Budget Control Act of 2011. On January 31, 2013, you wote to Chairwoman 
Mikulski of the Senate Appropriations Committee outlining how sequestration would impact the 
Department of Homeland Security (Department). 

We are concerned about reports that the Department is already taking action to implement 
sequestration by releasing criminal aliens from detention facilities and senousiy putting the 
safety of the public at risk. Some reports suggest that as many as 10,000 detainees across the 
country will be released in the near future in order for ICE to reduce its average daily detention 
population from, 3:t,000 - a Congressionally mandated requirement- to 25,000. According to 
information obtained by Congress, ICE is “mass releasing” aliens convicted of fraud, tiieft, or 
drank driving offenses, as these aliens are not considered to be subject to mandatory detention. 
.'kccoEding to other reports, illegal aliens who are documented gang members and those who 
have been arrasted for but not convicted of a serious crime are also being released. Additionally, 
it is reported that fugitives and aliens with final removal orders are also being released. 
According to information we have obtained, many of these aliens are being released on simple 
recognivance. 

Ill a letter to Chairwoman Mikulski dated January 31, 2013, you vaguely detailed the impact 
sequestration would have on the Department, .stating that it would not be able to maintain current 
staffing levels or immigration detention and removal operations. Specifically, you stated that, 
“[ejven in this current fiscal climate, we do not have the luxtuy of making significant reduction.s 
to our capabilities without placing our Nation at risk.” 

On Monday, in a public .statement, you said, “I dquT think we can maintain the same level of 
security at all places around the country with sequester as without sequester,” On Tuesday, at 
the Brookings Institution, you claimed that sequestration “will have to affect our core critical 
mission area.?." 
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The F'lonorable Janet Napolitano 
Page 2 of 4 

Your Department was given detailed planning guidelines by the Office of Management 
and Budget (0MB) to implement sequestration in such a vi^ay to ^'reduce risks and minimize 
impacts on the agency’s core mission in semce of the American people.” On January 14, 2013, 
0MB Deputy Director for Management Jeffrey Zients issued a memorandum for the heads of all 
Departments and Agencies (hereinafter 0MB Memo) regard'ing planning for uncertainty in FY 
2013.' That memorandum laid out a series of guiding principles for preparing plans for 
sequestration. Specifically, the memorandum recommends; (1) using flexibility to reduce 
operational risks and impacts on the agency's core mission, (2) identifying and addressing 
operational challenges that could have a negative impact on the agency’s mission or impact life, 
safety, or health concerns, (3) identifying the appropriate means to reduce workforce costs, (4) 
reviewing grants and contracts to determine where cost savings may be achieved, (5) utilizing 
flexibility such as reprogramming and transfer authority, and (6) maintaining adherence to the 
requirements in the Worker Adjustment and Retraining Notification (WARN) Act.^ The 0MB 
Memo also instructed all agencies to work with 0MB prior to taking any budget action in 
advance of sequestration and required each agency to “submit draft contingency plans for 
operating under sequestration for review.”^ 

While the administration is clearly embarking on a campaign to scare the public and 
Congress about the realities of budget reductions, it is clear that you have not planned adequately 
for the March I sequestration. Despite the rhetoric, it is alarming that you have already taken 
steps and made decisions that go against the Department’s core mission, and at best, appear to be 
poorly reasoned and contrary to the 0MB memo. The Department l^as decided to release 
criminal aliens into the population even though detention beds are below their average daily 
requirement of 34,000. Releasing criminal aliens and failing to utilize the detention beds that 
Congress has mandated is an abrogation of the Department's Mission to ensure the safety and 
security of Americans, 

While the Department released illegal alien detainees into the population on the basis of cost 
cutting, we find this decision particularly troubling because the Dcpaitment has carried or will 
cany forward billions of dollars in fiscal years 2012 and 2013. Last year, the Department 
announced an unobligated balance of over $8 billion. The Office of Management and Budget 
projected that at the end of fiscal year 2013, the Department would have more than $9 billion in 
unobligated funds. 

Simply blaming budget reductions as a means to turn a blind eye toward the national security 
of the American people is a dangerous plan and one that calls into question the Department’s 
preparations for sequestration. To better understand how the Department will better confront 
sequestration and reduce operational challenges that could affect the life, safety or health of the 
American people, we ask that you provide responses to the following questions: 


' Memorandum fi om Jeffrey D. Zients, Deputy Director for Management. Office of Management and Budget, to the 
Heads of Executive Departments and Agencies (Jan. H, 2013) (on file with the Senate Judiciary Committee). 

- Id. at 2. 

’ Id, at j. 
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The HcMiorable Janet Napolitano 
Page 3 of 4 

(1 ) When did this policy take efl'ecl oti releasing illegal and criminal aliens due to the 
sequestration and how many illegal and criminal aliens have been released under the 
policy? How many illegal immigrants do you expect to release under this policy? 

(2) What agency officials were involved in making that decision to release criminal 
aliens and what type of cost analysis was used to justify the release? 

(3) What categories of aliens are being released? Are suspected gang members, aliens 
convicted of fraud, theft or drunk driving offenses being released? Are fugitives and 
aliens with final removal orders also being released? 

(4) How many of these aliens are released on recognizance, ankle bracelets, or with other 
reporting requirements? 

(5) Provide a copy of all draft contingency plans for operating under sequestration 
developed pursuant to the Januaiy 14, 2013, OMB Memo and/or those submitted to 
0MB for review. 

(6) Your letter to Chairwoman Mikulski indicates that the Department would not be able 
to maintain current staffing levels of Border Patrol Agents and the Customs and 
Border Protection Officers as mandated by Congress. Specifically, what activities 
will be diminished by these agents? Aside from personnel cuts, what programs and 
activities of the Customs and Border Protection will be impacted and how? 

(7) Your letter to Chairwoman Mikulski indicates that the Deparhnent would not be able 
lo sustain current detention and removal operations or maintain the 34,000 detention 
beds mandated by Congress? Specifically, what enforcement operations will be 
scaled back or ceased? How many of the 34,000 detention beds will not be used? Of 
those currently detained, how will you determine who is released? 

(8) Missing from your letter was a detailed analysis of whether the Department has 
continued a hiring freeze since the passage of the Budget Control Act of 20 1 1 . 1 ask 
that you provide a detailed list of the number of individuals hired by the Department 
since the passage of the Budget Control Act. Further, provide a breakdown of the 
number of individuals hired since January 1, 2013. 

(9) What impact, if any, will sequestration have on conference spending by the 
Department? Will there be a blanket prohibition on conferences in lieu of furloughs? 
If not, why not? 

( 1 0) What impact, if any, will sequester have on executive travel? Given the 0MB 
Memo recommendation to “use any available llexibility to reduce operational risks 
and minimize impacts on the agency’s core mission," will the Department eliminate 
or significantly curtail non-mission travel by the Department? If not why not? 
Provide any eo.st analysis of savings sought through a reduction in travel in light of 
sequester. 

(11) What impact, if any, will sequestration have on the use of Department vehicles by 
employees for commuting to and from work given the pending budget shortfalls? 

( ! 2) Will the Department move to recover any of the S 1 7 billion in unspent funds and 
reallocate them to mission-crilical activities? If not, why not? How will the billions 
in unobligated balances be treated? 

(13) Please provide a detailed explanation of cuts that will reduce wasteful, duplicative 
and ineffective programs. 
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The Honorable Janet NapoHtano 
Page 4 of 4 

Given the end of the week deadline for sequestration, we ask that you provide Otis 
information as soon as possible, but no later than March 7. In the event your response requires 
transmitting classified information, please contact House Judiciary Committee Counsel, Dimple 
R. Shah, at 202-225-3926 or Senator Grassley's staff, Kathy Nuebcl Kovarik, at 202-224-3744 to 
make the proper arrangements to ensure security of documents. 
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Pinal County Sheriffs Office 


Much 18“’. 2013 


National SheriH' s Ass<idaiion 
Aun President Sheri PT Larry Amerson 
1450 Duke Street 
Alexandria. VA 22314 
Fax 703-838-5349 

Re /^e/er/ve of C nmuKt! fUc^ais Avrow Amcrwa 


Dear Sheriff Amerson. 

I am asking for the support of my fellow Sheritrs on an issue which has the potential to aflect every 
community across America The issue shouldn't be considered a political is.sue for anyone but rather a 
national secunty - public safely emergency The NSA is known as the key leader on critical criminal iustice 
and homeland security issues I am asking that (he NSA assist our olTice and all of the Sheriffs' across 
America in obtaining the information we need from Immigration Customs Enforcement in order to protect 
the citizens we have been elected to serve 

Due to public pressure. Immigration Customs Enforcement (ICE) has admitted they released over 2.000 
illegals from detention facilities throughout ihe United Slates and the>' plan to release another 3,000 more 
this month According to Director Monon of ICE. over 30*o of those released already have criminal records 
here in the United States. Two of the detainees released from the ICE detention facility in my County have 
past criminal charges for manslaughter and others who were released had been charged or convicted with 
drug smuggling (cartels members), narcotics traOlcking. forgery, weapons offenses, child molestation, 
aggravated robbery, aggravated DUI and aggravated assault against peace olTicers Equally concerning is 
the fact ICE released from their custody. '*iv\'el / " offenders which are the most dangerous classiricaiion of 
any offender ICE has 

Recidivism is always high among those released from custody and now there is no doubt it will be even 
higher amongst these individuals as they are not even legal U S citizens We may never know how high the 
recidivism rate is on these criminal illegals because they refuse to provide law enforcement with their 
names, criminal histories, security threat pr locations 
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So far the only information we have received is through Whisleblowers who came forward and provided me 
with the infomiation, Since then, I have attempted but have been unsuccessful in obtaining any information 
from ICE Officials, Secretary Napolitano or President Obama. 

The terrorist attacks on the United States of America on September 1 1th, 2001 were the most devastating to 
ever occur on U.S. soil. On November 27th, 2002 the National Commission on Terrorist Attacks Upon the 
United States, also known as the 9/1 1 Commission was formed. The Commission acknowledged there are 
some real security interests which must be kept in secrecy but these concerns must be weighed against other 
pertinent concerns such as transparency: 

“The cuhure of agencies feeling they own Ihe infoiwalion they gathered ai taxpayer expense must 
be replaced by a culture in which the agencies instead feel they have a duty to informalion — lo 
repay the taxpayers ’ invesmient by making that information available. ” 

Below is a chronology of events to better help you understand the magnitude of this public safety issue. 

On Saturday, February 23rd, 2013 Immigration Customs Enforcement employees who work as Detention 
Removal Officers were called into work and 207 illegals were processed and released from the ICE Eloy 
facility on this date alone. Of the 207, a total of 48 of them had been charged or convicted in the United 
States with either manslaughter, child molestation, aggravated assault, weapon offenses, forgery, drug 
offenses and or other serious crimes. 

Whistleblowers including ICE Supervisors, ICE employees, U.S. Border Patrol Supervisors and employees 
immediately reached out and informed me about what they were being ordered to do by ICE Administration 
in Washington, D.C. Employees knew what they were being ordered to do was unethical and completely 
contrary to their sworn oath to protect the American public. 

Employees had serious concerns about the clear public safety threats this would cause to the American 
public because many of the detainees being released have criminal records and they were being ordered to 
give them court dates as distant as two to three years away from their release date. 

Upon learning this information, I immediately contacted senior staff members at ICE in an attempt to 
confimi the information he was being told by whistleblowers, to determine who made the decision, where 
the detainees were being released too, and a list of their names, criminal histories and security risks. All 
attempts to obtain information were refused and the only information he continued to receive was through 
whistleblowers- 

After failing to be given any information from ICE Officials, on February 26th, 2013 1 sent out the attached 
News Release notifying the public of the release of over 500 criminal illegal detainees from detention 
facilities in Pinal County. ICE had attempted to release all of the criminal illegals under secrecy. Later that 
day, ICE acknowledged the release but said it was '"only a few hundred nationwide. ” 

As public pressure mounted, ICE later admitted they released over 2,000 illegals from detention facilities 
throughout the United States and planned to release another 3,000 more this month. 

After this information went public, ICE officials had supervisors attend briefings and also sent emails to 
employees threatening employees who released information on this matter to a third party would be 
disciplined and possibly terminated. 
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On February 28th, 2013 I sent the attached letter to Secretary Napolitano formally asking for the same 
information. Still as of today, 1 haven’t heard back but have heard from ICE supervisors, she will not be 
providing our office the information we requested. 

On March 4th, 2013 I faxed and sent by mail, the attached letter to Congressman Issa (Chairman of ihe 
Oversight and Covernmeni Reform Commitfee) requesting a congressional inquiry and oversight hearings to 
investigate the recent mass release of more than 2,000 criminal illegals from ICE custody. 

On March 5th, 2013 Congressman Issa announced that he will be launching a formal investigation into this 
matter. 

On March 14th, 2013, ICE Director John Morton told members of Congress during his testimony, in fact 
629 of the released detainees had criminal records here in the United States. Ten of which were '“LEVEL 
ONE" offenders which are the most dangerous classification of any detainee in ICE custody. Director 
Morton said, the ten are back in ICE custody yet he has still refused to provide local law enforcement 
agencies any infomiation. 

My office has not been notified if the ten who were rearrested include the two released from the Eloy ICE 
facility who had been charged with manslaughter, or the ones who were charged with molesting children, 
weapon offenses or aggravated assault. 

Thank you for your consideration on this matter. 


Respectfully, 



Paul Babeu, Sheriff 
Pinal County, Arizona 
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NEWSRELEASE 

Pinal County Sheriffs Office * 971 Jason Lopez Circle 
Florence. Arizona 85132 • 520.866-5208 • Fas; 520.86e.5195 

FOR IMMEDIATE RELEASE 
Tuesday, February 26, 2013 

CONTACT: Director of Administration. T(m Gaffney, 520.705.8124 

Ihousiinds of Criminal Illegals Being Released 



Pinal County, Ariz - SherifTPaul Babeu blasted Ihe Washington gridlock rq/^arding the "Sei(iic\U‘r8iH/f;el 
Ualtlf" ani says it is already harming public safety in Arizona by ICE's mass release ofhundreds of illegals 
and plans for the release of nearly 10,000 more criminal illegals from prison 

Many of these ICF. detainees are held at private facilities, which arc contracted to house cnminal illegals ICE 
reportedly plans to reduce their available beds to 25,700 from their current 34,000 Sheriff Babeu said, 
■■( 'lewly, Hehnus crimmih are hemg releaxeil m Ihe slreel.i nfoiir local commiiiiilie.e hy ihi\ maxs hiulnel 
/lanhai. Ilh-'xe are illef^alx lhal ewn Prexicleot ( lhania n aal\ to Jeporl. Ihis ix oixaw thal piihlic xafely lx 
xtKrificetl u Ik'Ii ii xhoiiltl he the hiidgel imoriiy lhai '.s xa/ei’iiartled " 

ICE agents were paid overtime Saturday and Sunday to relea.se over 500 detainees in Pinal County alone 
These criminal illegals were scheduled for deporlation. yet now they receive a pardon and once again become 
the problem of local law enforcement and a burden to the state of Arizona. The President predicts a doomsday 
scenario and his plans arc already being implemeiited 

Sheriff Babeu concluded. "l‘rexHleol ( lhami n onhl oeivr releaxe 5UI) crimauil illegtilx lo the xireeix o/ lux 
home town, ye! he hax no problem wilh releuxiiig them m Ari:iUKi Ihe xajelyoj ihepiihhe ix ihrealeiieJ and 
the ride of Am discarded as a /Mdillud laclU in Ihis Se^iiesier Hallle " 
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Febniary 28, 2013 


Pinal County Sheriffs Office 


Secretary Janet Napalitano 
Depantnetu of Homeland Security 
IJ S Department of Homeland Security 
Washington. D C 20528 

Re Helewic of Illegal Immifircniis 


Dear Secretary Janet Napoli lano. 

I'm writing to formally request information about the hundreds of criminal illegals who were released from 
custody and set free in Pinal County this week I am requesting detailed information about the identity, 
criminal history^ and threat assessment on every single criminal that your agency released under your recent 
budget pardon 1 have already requested this information from your staff here in Arizona, however it has 
been denied 

You can't have it both ways' Your office now says these are low risk and non-\iolcnt criminals, yet 
Director John Morton, yourself, and President Obama have consistently argued that ICE tacks the funds to 
house ail criminal illegals and you only focus your limited financial resources lo identify, imprison, and 
deport the worst 34,000 of the estimated 1 1 million illegals here in the United States This is the same group 
that we are talking about here and the same criminal illegals that even you and President Obama has said 
you wonted to deport 

Protocol and logic should have required your staff lo formally notify me, as the top law enforcement official 
in the county where this occurred, about this mass release of hundreds of foreign criminals into my county 
and elsewhere, yet regrettably this neser happened Even as the constitutionally elected Sheriff, 1 do not 
have any authority to release inmates or detainees in my jail without Judicial action. The silence from ICE in 
failing lo answer if any judge was invoK ed with this release or the change of the terms of their detention is 
what we in law enforcement call a clue 

Supervised release for any foreign criminal is laughable What incentive do criminal illegals have to report 
in to the authorities or for them not to cut off their ankle bracelet'^ What is the worst punishment would they 
face - deportation‘s Recidivism rates are extremely high for any incarcerated individual, yet this population 
will be higher Those who were released had no prior notice of being set free, which is imponam for each of 
them, as well as your statTto assist in preparing for transition into the community and to ensure some safety 
net They lack the money, family support, and ability to get a job - not just because they have a criminal 
record, hut because they're NOT U.S citizens This mass release is a recipe for disaster Future victims of 
likdy crimes will hold you and your administration responsible 
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In an effort to mitigate the threat to the public's safety, 1 again formally request the names, location 
provided for their supervised release, criminal charges for detention and their criminal history. 

Your immediate attention and response is requested. 

Respectfully, 

Paul Babeu, Sheriff 
Pinal County, Arizona 


971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 851232 
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Pinal County Sheriffs Office 

March 4,2013 


U S. Congressman Darreit (ssa 

Commiitce on Overstghl and Government Relorm 

2347 Rayburn hlouse OlTtce Building 

Washington, D(' 20515 

Fax 202-225-330.3 and 202 225-3974 

Re < 'f.mfifvsMowl Imx'snaaiion Kvifth st 


Chairman !ssa. 

I*m writing to formally request a congressional inquiry and oversight hearings to inv'estigaie the recent mass 
release of more than 2.(KX) criminal illegals from ICE custody No prior notice was given to any local, county, or 
state (aw enforcement official about this action, which presents obvious dangers to our communities that we ore 
entrusted to protect I have repeatedly requested that ICE and Homeland Security Secretary, Janet Nnpolilano, 
provide nnself and other law enforcement ofYicials the detailed information about the identity, criminal history, 
and threat assessment of every* single cnminal that ICE has released To date, this information has been 
repeatedly dented by ICE and I've been told that this information slial) not be forthcoming 

Several whistle blowers, who currently serxe as federal agents and supeiMsors and w'ere directly inx'olved m 
releasing these criminal illegals have appealed to me in an atiempt to thwart ICE's plans to release more than 
5.000 crimmals into the streets Our iniiia) statements alerting the public to this situation sparked a public 
outcry, which halted ICE's further plans to release an additional 3,000 cnmmals ICE initially denied the 
allegations about a mass cnminal pnson release, then later admitted to a couple hundred and days later 
acknowledged that 303 were released from four facilities in Pmol County. Anzona. We later confirmed that ICE 
had concealed information and there were more than 2,000 cnmmals released, yet they continued to maintain 
that th^ only released "/tin nsk attJ mm^vioknt affemiers " 

This las! talking point on "lou m/r anj nun-vtohtu uffeth/ers “ was intentionally designed to mislead tlie public 
and to alleviate fears over the obvious safety concerns that would be present, if convicted fdons and illegals 
charged with violent cnminal offenses were in fact released As initially feared, I now believe senous cnmmals 
have been released into our communities across Anienca Just here in Pinal County facilities. 1 have received 
infonnation that many illegals who were released have tlie following cnminal conMchons. weapon offenses, 
sniuggluig. narcotics trafficking, forgeiy, aggravated assault against police officers, and child molestation 
Though serious, it is not to be outdone by the release of two cnmmals with past charges for manslaughter 

Nearly all the information that 1 have received from these federal agents has proved true and extremely accurate, 
which strikingly contrasts with the denials and eventual dribble of partial truths by tCH officials and While 
House spokesman Jay Carney, who stated "ihv fio\'t:rnmvfit hat! tvIcascJ a few hitfh/nJ" of the roughly 30,000 
illegal immigrants held in federal detention pending deportation proceedings Carney said the immigrants 
rdeased were Vow’-hsk nnnenmina! Jvtaimey'* 
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Director John Morton, Sec. hJapolitano, and President Obama have consistently argued that ICE Jacks the funds 
to house all criminal illegals and therefore only focus their limited financial resources to identify, imprison, and 
deport the worst 34,000 of the estimated 1 1 million illegals here in the United States. You don’t have to be a 
detective to figure out that ICE would NOT waste their precious financial resources, limited law enforcement 
personnel and prison beds on low risk and non-violent criminals. 

In addition, many have raised the question of the presumed legal authority of ICE to release and change the 
terms of custody for thousands of cnminal illegals. The silence from ICE on this matter is a clue. ICE and Sec. 
Napolitano have failed to answer this charge and to confirm if any judge was involved with this mass prisoner 
release and to change the terms of their detention. ICE leaders should be forced to testify under oath about their 
false statements, refusal to provide notice and relative information to affected law enforcement agencies. 

ICE should also be required to justify their latest concept of supervised release for foreign criminals. What 
incentive do criminal illegals have to report in to the authorities or for them not to cut off their ankle bracelet and 
flee? What is the worst punishment would they face - deportation? Recidivism rates are extremely high for any 
incarcerated individual, yet this population will be higher. This mass release shall prove to be a disaster, where 
future victims of likely crimes will rightly hold ICE responsible. 

Any assistance you may be able to lend in requiring ICE to provide myself and all local, county, and state law 
enforcement with the names, location provided for their supervised release, criminal charges for detention, and 
their criminal history would be greatly appreciated. 

Lastly, I’m concerned for the whistle blowers who now fear for their jobs. ICE staff is now receiving e-mails 
and personal briefings by supervisors warning them against the release of any information to anyone outside 
their agency. They have now been told that any release of information outside ICE shall result in disciplinary 
action up to and including termination. These latest tactics have created an environment of fear and intimidation 
that is hostile for the whistle blowers and other federal agents who would like to do the right thing, yet they are 
afraid to lose their job and their federal pensions. 


Respectfully, 


Paul Babeu, Sheriff 
Pinal County, Arizona 


cc: 


U.S. Senator John McCain 

241 Russell Senate Office Building 
Washington, D.C. 20510-0303 
Fax: 202-228-2862 

LI.S. Congressman John Boehner 

iOl i Longworth H.O.B. 
Washington, DC 205 1 5 
Fax; 202-225-0704 


U.S. Senator JelT Flake 

B85 Russell Senate Office Building 
Washington, D.C. 205 1 0 
Fax: 202-228-0515 


971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 851232 
Main (520) 866-6800 * Fax (520) 866-5195 * TDD (520) 868-6810 



33 


DEC 0 a 2010 
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f'.S. iirilumelumi Seturiu 
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US. Immigration 
and Customs 
Enforcement 


MliMOUANliUM FOIt: Jnnei Napoliimio 

Sccrulary 






•SUHJt-CT: 


lixpaiitliiig l;xpt(lilk.tJ Removal lo Felons Unliiwfiilly in (ho 
United Stales 


Furmtsg : 

This memorandum outlines a proposal for the DepiulmenI of l lomclnnd Security (01 IS) lo 
expand the application of expedited n:niov.al (UR) lo certain aliens found anywhere in the United 
States who have been convicted of a felony oflcnsc. Tire authority lo apply ER to such persons 
exists by statute, provided they have been physically present in the United Slates for lower titan 2 
years and iire present without liavini! been ndinltlccl or paroled, hut Ibis extension of UR would 
require a formal designation by the Secretary of llouicland Security revising curTcnl DHS potiuy, 
and an appropriate notice in llte Federal Register. At present, OHS policy restricts the 
application of UR to aliens encountered at ports of entry (inandaled by statute), plus aliens 
encountered witltin ICO air miles of the border and M days of entry, and aliens who arrived in 
the United Slates by sea.' 

U.S. Innnigraiion and Customs linforcemcnt (ICIi) seeks this expanded authority lo further its 
efforts to promote public safely tlirouglt the prompt identifiealion and removal of criminal 
offenders unJawfully in the United Slates. Tlie lemovul of criminnis is the agency’s highest 
immigrulion cnforccnienl priority but is limited by llic agency’s dctciuion rcsotirccs and 
iucflicicncics in the administrative icniovnl process of the Uxcciilive Olficc for Immigration 
Review. Deenuse of lliesc llniiiaiions, absent an expansion of UR or a marked increase in the 
numbci' of immigration jtulgcs, ICH will Fe unuhle lo handle the growing number of criminal 
aliens it encounters willioul n Inidgel increase or statutory reform. 

Imporlnmly, ICE proposes to extend llie application of ER only lo felons iinl.awlully present in 
the Unitcrl Slates and not to inisdcineaminis. allhmigh (ho statute Is brotid enough that it would be 
possible to cover misdemeanauls, or indeed any etilt.iul without iiispection pn.’sent for fewer than 


' Nvsicc Ocsigitattng Ahem Subjeci lo lispeditetl tti'-iimviit llniler Section 2!l5(hK I Mnt(iii) of the Immigralitin and 
Njiioodlky Act, 67 fed. Iteg 611624 (Nov 13. ’OBfl; llesigiialing Aliens for Lxpediicd Itcmoval, 66 fed. Peg. 
I»S77 (Aug. 1 1. 2004), flic siaiulc escludci, from l;ll Culinns vvlio arrive liy air nl a port of oilry. INA li 
23S(I>M I KUl n'v "I"' INA 5 235|b)( l)( AUlilllll). Hie UUercIiiimirv expansions of RR appllenWIny issued lo dnlc 
also explicitly exerpi cili/eii.s and iMiion.ils of Cuba 
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Expanding Expedited Removal to Felons Unlawfully in the United States 
Page 2 

2 years. Broader expansions of the appliration of ER at this time, hovrever, would raise 
additional policy concerns and probably trigger wider resistance or criticism. Additionally, any 
changes, including the one proposed, will raise conslilutiona! due process concerns and present 
some litigation risk. 

Background : 

Section 235 of the Immigration and Nationality Act (INA) directly applies ER to all arriving 
aliens determined to be inadmissible for fraud or lack of proper documents. FNA § 
235(b)(l)(A)(i). It also authorizes DHS, in the sole and unreviewable discretion of the Secretary, 
to apply ER to aliens who have not been continuously physically present in the United States for 
the 2-year period immediately prior to a determination of inadmissibili^ if they aie present 
without admission or parole. INA § 235(b)(l)(A)(iii). 

An ER order is issued after a careful officer interview and is not considered final until reviewed 
and approved by a supervisor. 8 C.F.R. § 235.3(b)(7). There is no fiirlher hearing or review 
unless the alien expresses a fear of persecution or torture or the intent to apply for asylum, in 
which case the alien is referred for an asylum officer interview. 8 C.F.R. § 235.3(b)(4). If the 
officer finds that the alien has a credible fear of persecution, the alien is referred for removal 
proceedings before an immigration judge. 8 C.F.R. § 208.30(1). Although the potential stahitoiy 
scope of ER is broad, by policy DHS presently applies ER beyond its statutorily mandated 
application to arriving aliens only to (1) aliens encountered within 100 miles of the border and 
within 14 days of their unlawful entry,^ and (2) aliet^ who arrived by sea.’ 

Because of these policy limitations, ICE is not currently authorized to apply ER to the majority 
of criminal aliens who fall within the statute’s permissible discretionary scope. Instead, ICE 
removes such aliens through the traditional immigration court process under INA section 240. 
This process can be lengthy and can involve prolonged detention and appeal. For example, 
aliens subject to ER are typically detained and removed within 12.75 days, while aliens subject 
to INA section 240 proceedings are detained and removed within 43.2 days. 

Discussion : 

Expanding ER to felons present in the United Stales for fewer than 2 years would advance ICE’s 
focus on identifying, apprehending, and removing convicted criminals.'* Expanding ER would 
substantially reduce detention costs, the amount of time an alien spends in custody prior to 
removal, and the potential for protracted litigation in individual cases. The proposal would allow 
the Executive Office for Immigration Review and ICE’s Office of the Principal Legal Advisor to 
focus more resources on the cases of lawful pennanent residents and aliens living in the country 
for an extended period. If those cases are adjudicated more quickly, lawful permanent residents 
will spend less time uncertain about the outcome of their cases, and aliens in removal 
proceedings will generally spend less time in detention. 


^ 67 Fed. Reg. 6S924. 

^ 69 Fed, Reg. 48377. 

* Under this proposal, ER would not be applied to covered aliens convicted of aggravated febnies, because they are 
already subject to an expedited procedure, administrative removal, authorized by INA 5 238. 
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On the other hand, any expansion of ER will generate criticism, based both on the asserted risk 
of applying it to aliens not covered by the ER statute, and on cSaims that ER does not provide 
sufTicient procedural protection. DHS will counter such concerns, first, by emphasizing that the 
change is limited to convicted felons. Consequently, the subjects will ordinarily be identified 
through our existing links to the criminal justice system, which already provide for careful 
advance inquiry into immigiatioo status, rather than through other processes that might pose 
greater risk of misidentification. Second, ICE will make sure that implementation provides foil 
opportunity for the individual to be heard, k the course of well-established officer interviews 
consistent with the careful procedures already widely used for ER. 

Expanding ER will therefore require ICE to develop and conduct rigorous training for 
immigration officers, draft clear policies and procedures, and adhere strictly to those policies and 
procedures. To manage the roU-out of an expanded ER program, ICE could select regions, 
ideally based on the level of Secure Communities deployment. For instance, ICE could begin 
with Virginia, Texm, and Florida — three of the states fully covered by Secure Communities. 

Recommendation : 

1 recommend that DHS expand the use of ER to eligible aliens of any nationality (except 
Cubans) apprehended anywhere within the United States within 2 years of entry without 
inspection, who have been convicted of a felony. To ensure that this expansion is done in a 
thoughtful and deliberative way, I further propose that ICE begin the expansion in Texas. 
Virginia, and Florida, To accomplish this, ICE would work closely with DHS Office of General 
Counsel, DHS Policy, U.S. Citizenship and Immigration Services, and the Department of Justice, 
as well as build upon the existing ER training and policies already in place for U.S. Customs and 
Border Protection. 

PletBe indicate your decision below: 

Approve Disapprove 

Modify Needs more discussion 


Mr. Goodlatte. My time has expired. 

And I now recognize the gentleman from Michigan, Mr. Conyers. 
Mr. Conyers. Thank you, Mr. Chairman. 

The Agency, Director Morton, has been accused of releasing thou- 
sands of detainees from its custody to score political points in ad- 
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vance of sequestration. But based on what we have learned over 
the past week, it looks more like ICE was forced to tighten its belt 
beginning in January because it had been spending excessively 
throughout the fall to detain thousands of people more per day 
than its budget would allow. 

Can you put some further explanation onto this assertion? 

Mr. Morton. Yes, Mr. Conyers. Let me just start out by setting 
the context here. There are about 350,000 people in immigration 
proceedings at any given time. The vast majority of those people 
are not detained, and that is by statutory design, that is, congres- 
sional design. Congress has directed the Agency to detain certain 
individuals by mandate. Those cases are known as mandatory de- 
tention. There are certain criminals and certain non-criminals that 
we must detain. And the rest of the system is designed for consid- 
eration of release on conditions. The Agency has that power, and 
it is also overseen by immigration judges who may redetermine the 
Government’s initial decisions by ICE. 

So the idea that, simply because a person is in the country un- 
lawfully or they have a criminal conviction, they are detained is not 
true. In fact, the use of detention is the exception to the rule, given 
the number of people that are in proceedings. There are 350,000 
people at any given time. We have resources on the very best of 
days for about 34,000 to 35,000 people, and many of those people 
are not even in formal immigration proceedings. They are border 
cases through expedited removal. 

So we have to manage our budget, and our levels go up and 
down. Sometimes we are above 34,000; sometimes we are below. 
Sometimes we do not have enough space to take a particular per- 
son into detention, so we place them on an alternative to detention, 
a bracelet, a monitor or they have to call in. They are on an order 
of supervision. They have a bond. 150,000 people are on bonds 
right now in immigration proceedings. Some of them have criminal 
convictions; some of them do not. And that is by statute. That is 
by congressional design. It is exactly like the criminal justice sys- 
tem. In fact, the detention system for immigration actually has 
mandates that you do not see in the criminal justice system. 

Mr. Conyers. That is a very thorough explanation that I find 
quite reassuring. 

You have been doing an outstanding job as Director for how long 
now? 

Mr. Morton. I am about to come to the end of my fourth year. 
I will be the longest serving head of the agency ICE has ever had. 

Mr. Conyers. Well, that is great. 

Can you explain how during the months of October, November, 
and December ICE was detaining 2,000 or 3,000 more people on 
any given day than it could afford through its budgetary cir- 
cumstances to detain? 

Mr. Morton. Yes, sir. So at the end of last year, we were oper- 
ating at a very high operational tempo, in large part because one 
of the things I have tried to do: provide the Border Patrol much 
greater detention support. And so, for example, we are detaining on 
any given day 6,000 to 7,000 people in Texas for the Border Patrol, 
and we are then formally removing them through the ICE powers 
instead of simply voluntary returns. 
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That meant that at the end of the fiscal year, we were operating 
at quite a high level of detention, 36,000. If we had had full-year 
funding, we could have adjusted over time to make sure that we 
ended the year at 34,000 on average using whatever funds that we 
had. This particular year, we had a CR, and 2 to 3 months into 
that CR, it became clear that we were not going to have a good 
sense of what the remaining funding would be for the year, and it 
also became clear that sequester might, in fact, be a reality for us. 
And we had to do, as you said, some belt tightening. It meant re- 
leasing certain people so that we could live within our budget. 

Everybody remained in proceedings. Everybody is on some form 
of supervision. Our intent is still to remove them from the United 
States. We are reviewing all of the cases continually. If we made 
a mistake or there are new circumstances that suggest that some- 
body should come back into our custody, they will. And as the 
Chairman has already noted, we have made a handful of decisions 
already to return people to our custody, both level 1 and level 2 of- 
fenders. 

Mr. Conyers. Thank you very much. 

I have been permitted one quick question as my time has ex- 
pired. But we are only a few days away from the end of the CR, 
and we are more than 2 weeks into sequestration. Can you tell us 
any more about your budgetary outlook today? 

Mr. Morton. I cannot, Mr. Conyers. I obviously hope that Con- 
gress passes a budget for ICE by March 27. I understand where 
some of the concerns come from. I understand that people wonder 
about some of the releases. I recognize that we are dealing in an 
extraordinary circumstance, where we had a CR for 6 months. We 
have a mandate from Congress to have a certain level of appro- 
priated beds, and on top of that, we have a sequester from this 
very same United States Congress that says reduce your budget by 
5 percent. And our single largest appropriation of $2 billion is for 
custody operations. 

The next largest appropriation we have is for domestic investiga- 
tions, and when I say domestic investigations, I mean operations 
along the Southwest border to go after drug dealers, alien smug- 
glers, child pornographers, child exploitation. That is when I talk 
about robbing Peter to pay Paul. These are very real decisions that 
we have to make at the Agency, and we do the very best we can 
in a circumstance where our funding is uncertain at best. 

Mr. Conyers. Thank you. Director Morton, and thank you. 
Chairman, for the additional time. 

Mr. Goodlatte. I thank the gentleman. 

The Chair now recognizes the former Chairman of the Com- 
mittee, the gentleman from Texas, Mr. Smith, for 5 minutes. 

Mr. Smith. Thank you, Mr. Chairman. 

Director Morton, under the Immigration and Nationality Act, 
aliens not subject to mandatory detention may be released on bond 
if, one, they do not pose a danger and, two, are likely to appear for 
any future proceeding. 

In addition to immigration law, you have the Office of Manage- 
ment and Budget directive to avoid actions that would, “raise life, 
safety, or health concerns.” 
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Under the document you gave us marked “sensitive material,” 
you say that you released 629 individuals in the criminal category. 
159 of those individuals had either been convicted of or charged 
with a felony or multiple misdemeanors. Do you not consider those 
individuals to be a threat to the safety of the American people? 

Mr. Morton. I am, obviously, concerned about people who en- 
gage in criminal offenses in the United States while here unlaw- 
fully. That is why I have placed 

Mr. Smith. But are the individuals who have been charged or 
convicted with a felony or multiple misdemeanors not a threat to 
the American people? 

Mr. Morton. That is too simple a representation. If I might, Mr. 
Smith, let me give you a real example of one of the level 1 offend- 
ers we have released. 

Mr. Smith. No. You are changing the subject on me. Do you want 
to answer my question or would you prefer not to? 

Mr. Morton. It depends on the case. Generally speaking, I think 
that criminal offenders should be the Agency’s highest priority, but 
people have different circumstances. If you have a 40-year-old con- 
viction, then that is different. 

Mr. Smith. Let me answer the question — let me answer the ques- 
tion on behalf of the American people. I think the American people 
think that your releasing individuals convicted or charged with a 
felony or multiple misdemeanors is a threat to their safety. 

Now, these individuals whom you did release — did they all post 
bond? 

Mr. Morton. Not all of them. The law allows us to release people 
on various types of supervision. 

Mr. Smith. What percentage were released on bond? 

Mr. Morton. I do not know the percentage. We are working to 
have an exact breakdown. We put about 180 individuals on the 
highest form of release, which is alternatives to detention. 

Mr. Smith. I understand that. 

Let me follow up on a point that the Chairman made a while ago 
and that was his question about why you did not use the user fees 
in your reserve account which amounts to tens of millions of dollars 
and why you did not request from the appropriators the permission 
to reprogram. Your response was you wanted to live within your 
budget. But that does not have anything to do with living within 
your budget. If you redirect those funds to prevent you from releas- 
ing these individuals, you would still live within your budget. You 
are not asking for more money. You are just asking to transfer 
money from one department or account to another, and I do not un- 
derstand why you did not do that if that would have enabled you 
to — prevented you from having to release these, I would call it, 
dangerous individuals. 

Mr. Morton. So there are two issues. There is one using the 
funds that we were appropriated, and then the user fees of some 
unobligated balances. 

Mr. Smith. Right. 

Mr. Morton. We are 

Mr. Smith. Whether you spend those fees or not has nothing to 
do with whether you balance your budget. That is the point. You 
could have used those fees and still claimed to balance your budget. 
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Mr. Morton. No. We could have sought a reprogramming from 
the Committees. 

Mr. Smith. Why did you not? 

Mr. Morton. Because as I said, we want to live within the budg- 
et we were given. Our goal 

Mr. Smith. But even if you had used those other funds, you 
would have been living within the budget and you might have done 
a whole lot to protect the American people from dangerous individ- 
uals. 

Mr. Morton. No. I did not want to rob Peter to pay Paul from 
within the Agency’s budget. 

Mr. Smith. Yes, I know. But that is my point. You are taking 
from one and putting it to another. That is not spending additional 
money. Robbing Peter to pay Paul is not going outside your budget. 
It is using the same amount of money. But we are going to disagree 
on that. I just think that you did not actually answer the question. 

Last year, you all requested, I think, detention beds for 1,200 
fewer than Congress provided. If you need more detention space, 
why did you not request more detention beds? 

Mr. Morton. So the President’s budget asked for 32,800 deten- 
tion beds. 

Mr. Smith. Right. Congress provided 1,200 more, the 34,000. 

Mr. Morton. And it also asked for an increase in alternatives to 
detention with language that would have allowed us to go back and 
forth, and supplement the hard beds, if we needed. 

Mr. Smith. If funding were not a consideration, how many deten- 
tion beds could you use? 

Mr. Morton. Well, funding obviously is a consideration. We are 
at the highest level we have ever had 

Mr. Smith. I know. The question was how many would you need 
if you wanted to provide total safety to the American people. 

Mr. Morton. I am not trying to be difficult. You can only answer 
that question if you factor in alternatives to detention and how 
quickly can we move people through the system. 

Mr. Smith. No, that was not my question. Do you have any idea, 
any concept of how many beds you would need if you were to sat- 
isfy all demands? 

Mr. Morton. If I were to satisfy all demands 

Mr. Smith. Legitimate demands. 

Mr. Morton. If I were to satisfy all demands, you would be look- 
ing at an ICE with a budget that would be unsustainable. As you 
and I know 

Mr. Smith. No, no. How many beds would you need? 

Mr. Morton. How many beds would I need to detain and remove 
11 million people from the United States or more? 

Mr. Smith. No. That was not my question. How many do you 
need to do to fulfill your job. In other words, you have 34,000. How 
many more would you need? 

Mr. Morton. I mean, again that begs the question of what is my 
job and is my job to remove every single person who is here in the 
United States 

Mr. Smith. Mr. Chairman, I do not think I am getting a direct 
answer. So I am afraid I will have to yield back. 

Mr. Goodlatte. The gentleman yields back. 
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At the beginning of the hearing, I was not under the impression 
that the Chairman of the Subcommittee on Immigration and the 
Ranking Member had opening statements. In fact, they did and 
they both graciously agreed to put those in the record. But I want- 
ed to jump ahead to recognize them in thanks for their forbearance 
on their statements. So I will now recognize the gentlewoman from 
California, Ms. Lofgren, for 5 minutes. 

Ms. Lofgren. Well, thank you, Mr. Chairman, and I agree that 
it was more important to go directly to the testimony than to hear 
our opening statements. 

I think part of the problem here, the confusion was the Secretary 
of Homeland Security’s statement, and I think the way it was 
taken was not that there was an overspending problem in the cus- 
tody element but that somehow this was in reaction to the discus- 
sion of sequester. And then people felt, well, you know, we are 
being threatened, and if we go through sequester, then this will 
happen. And it just created a very bad impression. And I think 
that is part of what we are trying to deal with here, a 
misimpression that was created by that statement. 

If I understand — the Appropriations Committee gets, I think, al- 
most constant reports on how many people are in detention and re- 
moval, and we have access to them as well. They give the number 
of people in custody who have gone through the system, not just 
the people who are in custody at midnight, which I think reflects 
the numbers that you gave to us in looking at this. And I would 
ask unanimous consent to put these into the record. 

Mr. Goodlatte. Without objection, so ordered. 

[The information referred to follows:] 
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Ms. Lofgren. For example, for September 30, it was 35,271. For 
October 31, it was 36,233. So as a matter of fact, you could go 
through. It was in excess of 34,000 every single day there was a 
report. And so it looks to me like you had an overspending problem 
that needed to be corrected. 

Here is the question. In our use of alternatives to immigration 
detention, is our standard substantially different than what is 
being used in State courts with people who are actually arrested 
for crime? For example, in Santa Clara County, we release people 
on ankle bracelets all the time because we need them to appear 
and the failure to appear rate is low. Is our standard much dif- 
ferent than a locality? 

Mr. Morton. It is not. We have a system that Congress has de- 
signed that operates just like the criminal justice system. There are 
decisions that have to be made as you go through immigration pro- 
ceedings which, by the way, are not penal. They are administra- 
tive — as to whether or not someone should be detained. The Agency 
has a fair amount of discretion to set that initially, and then it is 
reviewed by judges, just as in the criminal justice system, who can 
set bond, can order you released, and in fact, do. That is the norm 
of the system is most people are released. 

Might I just say one thing on your comment with regard to the 
Secretary? 

Ms. Lofgren. Sure. 

Mr. Morton. The Secretary was talking about the potential ef- 
fects of sequester. Obviously, that was a consideration for us. She 
was entirely correct in suggesting that sequester would have a sig- 
nificant effect on our ability to maintain the detention levels that 
had been appropriated to us. And again, I think she was trying to 
express the real concern 

Ms. Lofgren. Well, if I may, I am not suggesting any ill motive 
on her part. I just think the way it was reported created a lot of 
suspicion, and that is why we are here trying to dispel those sus- 
picions if there are facts to support that. 

You know, one of the things that I am mindful of — we know from 
the Department of Justice that the single most common Federal 
felony prosecution in America today — what do you think it is? It is 
not drugs. It is reentry after removal. That is a felony conviction. 
And it is the most commonly prosecuted Federal offense in the sys- 
tem. Obviously, we are not for people reentering after removal, but 
if that is the felony conviction, it certainly poses a different type 
of concern than if somebody is convicted of a crime of violence or 
something of that nature. 

Do you have the stats on if there were felons released, was it re- 
entry after removal? Do you have the data on that? 

Mr. Morton. We do. There were some immigration offenses, 
though not many. Most of the level 2s were either multiple 
misdemeanants or non-violent felons who did not qualify for an ag- 
gravated felony. Even of the four level 4s that are on the street, 
Ms. Lofgren, they are cases that are really challenging. I tried to 
give Mr. Smith an example and if I might give you an example. 

One individual who was released in Arizona has a conviction for 
theft offenses and drug offenses, and at first glance you might say, 
okay, what is ICE doing? That individual is 68 years old. They are 



44 


a lawful permanent resident, and they have been a lawful perma- 
nent resident for 44 years, and an immigration judge made a deter- 
mination that that person was not a danger to the community. And 
that just goes to show you these are hard calls that have to be 
made on a case-by-case basis, and that is exactly what we have 
done. 

Ms. Lofgren. Alright. 

Just one final question. The fee account has been mentioned, and 
you indicated you did not want to rob Peter to pay Paul. What use 
are those fees going to be made to, and could you not have taken 
the Operation in Our Sites funding and put it instead into deten- 
tion? 

Mr. Morton. So two things are going on. When I say that I do 
not want to rob Peter to pay Paul, I do not want to look to the 
other large appropriations to maintain detention funding above and 
beyond the appropriation that is given to us. Why? For very simple 
reasons. Our biggest appropriation is custody operation. Our sec- 
ond biggest appropriation is domestic investigation. And to put that 
into context, that means going after child pornographers, drug 
dealers, alien smugglers, export control violations, and that is an 
important part of the Agency’s work. 

Ms. Lofgren. So you could have gone after the Operation in Our 
Sites funds. 

Mr. Morton. I could have moved funds from our investigations, 
including those that you had some concern about. Yes, I could 
have. I did not elect to do that. 

The user fees are historical unobligated balances, and we are 
considering how to deal with that. They have certain restrictions 
on how they can be spent. They are not dedicated solely to deten- 
tion funding, and that is something that we want to explore. 

Ms. Lofgren. I see my time has expired. I thank the Chairman 
and yield back. 

Mr. Goodlatte. I thank the gentlewoman. 

And the gentleman from South Carolina, the Chairman of the 
Immigration Subcommittee, Mr. Gowdy, is recognized for 5 min- 
utes. 

Mr. Gowdy. Thank you, Mr. Chairman. 

Mr. Morton, I will tell you from this vantage point, it does look 
like the decision to release detainees was a political determination 
and not a monetary determination. It appears to me that the re- 
lease of detainees was part of a sequester campaign that included 
the fictional firing of teachers, the closing of the White House for 
student tours, the displacement of meat inspectors, and now we are 
going to release some aggravated felons onto the street. 

Now, I have counted six times you have said you did not want 
to rob Peter to Paul. I do not want Peter or Paul to rob one of our 
fellow citizens because you guessed wrong on who to release. 

So what is a level 1 violator? 

Mr. Morton. A level 1 offender — first, I obviously disagree with 
your characterization about these being political 

Mr. Gowdy. Well, that is fine. You can use your time to disagree 
with my characterization. Do not use mine. 

What is a level 1 violator? 
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Mr. Morton. With regard to level 1 offenders, they are aggra- 
vated felons, as defined by Congress. 

Mr. Gowdy. And how many were released? 

Mr. Morton. There are four presently. 

Mr. Gowdy. How many were released? 

Mr. Morton. Eight were released. We have four presently. 

Mr. Gowdy. And what went wrong with the other four? 

Mr. Morton. What is that? 

Mr. Gowdy. Why were there eight released and only four cur- 
rently? 

Mr. Morton. So two were released when the computer records 
were not correct, and we went back and we looked at them and we 
brought them back in. One was a mistake. 

Mr. Gowdy. What kind of mistake? 

Mr. Morton. Just where the instructions to the field were not 
carried out correctly. 

Mr. Gowdy. Alright. So if it is $122 a day to house four level 1 
aggravated felons, then releasing them saves you what? About 
$600 a day? 

Mr. Morton. Each day. That is right. 

Mr. Gowdy. You cannot find $600 anywhere else in your budget? 

Mr. Morton. We make determinations on a case-by-case basis. 
We have got to 

Mr. Gowdy. Can you find $600 somewhere else in your budget? 

Mr. Morton. The question is whether that $600 is well spent on 
those people or someone else, and when it comes to somebody who 
has been a 44-year lawful permanent 

Mr. Gowdy. I am not talking about the 44. Was he a level 1? 

Mr. Morton [continuing]. And they are 68 years old 

Mr. Gowdy. Was he a level 1? Was he a level 1, Mr. Morton? 

Mr. Morton. He is a level 1 offender. 

Mr. Gowdy. He was one of the four that you released? 

Mr. Morton. Yes, he is released. That is right. 

Mr. Gowdy. Mr. Morton, who made the decision to release de- 
tainees as part of your effort to comply with sequestration? 

Mr. Morton. The determination was made by Mr. Mead, the Ex- 
ecutive Associate Director for Enforcement and Removal Oper- 
ations, in consultation with the chief financial officer. 

Mr. Gowdy. Who is John Sandweg? 

Mr. Morton. Mr. Sandweg works for the Secretary. 

Mr. Gowdy. Were there any conversations with him? 

Mr. Morton. Not that I am aware of. 

Mr. Gowdy. Were there any conversations with the Secretary? 

Mr. Morton. Not that I am aware of I think the Secretary has 
noted that she was surprised and regretted the timing of notifica- 
tion, and I agree with that. 

Mr. Gowdy. If the release of aggravated felons does not rise to 
the level of something that the Secretary of the Department of 
Homeland Security should know about, what does rise to the level? 

Mr. Morton. Listen, we release people every day, and the idea 
that we are going to review every single person that is released 

Mr. Gowdy. Do you release thousands of people every day? 

Mr. Morton. We release thousands of people every month. We 
operate in a system — we had 470,000 
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Mr. Gowdy. But you do not blame it on sequestration, do you, 
Director Morton? 

Mr. Morton. What is that? 

Mr. Gowdy. You do not blame it on sequestration when you re- 
lease the others. It is not part of this strategy to get the public 
fired up that mayhem is upon us, that we are closing the White 
House for tours, that we are firing teachers in West Virginia. We 
are going to have to release level 1 aggravated felons because of se- 
questration. 

Mr. Morton. First of all, that was never said. And the system 
allows for the release on supervision of people going through immi- 
gration proceedings. We are not detaining people for penal reasons, 
solely for purposes of removal. And as I have said, the vast major- 
ity of people in proceedings by statutory design are not mandatory 
detention 

Mr. Gowdy. Who are level 2 violators, offenders? 

Mr. Morton. They are either multiple misdemeanants or felons 
that Congress has defined as something other than 

Mr. Gowdy. And DUI would be a misdemeanor. Right? 

Mr. Morton. DUI 

Mr. Gowdy. First offense? How about second offense? 

Mr. Morton. It depends on State law, but most times 

Mr. Gowdy. Well, how about the States where you release peo- 
ple? Did you release any recidivist drunk drivers? 

Mr. Morton. Yes. 

Mr. Gowdy. How many? 

Mr. Morton. I do not have the exact number, but we have re- 
leased many individuals who had DUI offenses. 

Mr. Gowdy. Repeat offender DUI. 

Mr. Morton. Repeat offender DUIs. Most of them were single of- 
fenders, but some would be DUIs. I would note for the record, Mr. 
Gowdy, Congress has not provided that a DUI is a ground of re- 
moval. In fact, most misdemeanors are not a ground of removal. It 
is the Agency, by Agency policy, that factors that in. I cannot order 
you removed for having committed a DUI 

Mr. Gowdy. No, you cannot. Director, but you certainly can re- 
quest a programmatic rescheduling so you can move money around. 
And this notion that you do not want to roh Peter to pay Paul — 
you could have easily done that. You could have found $600 to keep 
these level 1 violators from being released and do not act like you 
could not have. 

With that, Mr. Chairman, I would ask unanimous consent to 
move in a document titled “Addressing CR Issue through March 
31st and Sequestration” from U.S. Immigration and Customs En- 
forcement. 

Mr. Goodlatte. Thank you. 

Without objection, so ordered. 

[The information referred to follows:] 
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Mr. Goodlatte. The Chair now recognizes the gentleman from 
Virginia, Mr. Scott, for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. 

Director Morton, there is a belief around here that budget cuts 
have nothing to do with your ability to perform your responsibil- 
ities. In fact, tax cuts have nothing to do with the budget. And so 
you have to just work with us on this. 

Is there an appropriate ratio for safety between staff and detain- 
ees? 
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Mr. Morton. Yes. 

Mr. Scott. And if there is a budget cut, how does that affect that 
ratio? 

Mr. Morton. Well, obviously, we have to maintain the facilities 
with the appropriation that we have. Were we to furlough individ- 
uals, that would affect our ability to apprehend and detain and re- 
move people safely. I have indicated that my intention is to not fur- 
lough any of our officers. 

Mr. Scott. Well, if you have less budget, you will have less peo- 
ple, and therefore, you can retain fewer people. Is this arithmetic? 

Mr. Morton. It is. The basic arithmetic is the single largest ap- 
propriation that Congress gives us is for custody operations, and 
the sequester directs us to take a 5 percent cut to that custody op- 
erations. That is roughly $110 million. And I cannot find that level 
of resource 

Mr. Scott. Well, I think what some are trying to tell you is that 
you can maintain a ratio with less money. But if you have less 
money, you have less people, and therefore you can detain fewer 
detainees. And we are talking arithmetic. It is not philosophy. 

A lot of the focus on the people released has been on their prior 
offenses. Can you explain to me what the recidivism rate — what 
the crime rate for those who have been released has been? 

Mr. Morton. So far, I am not aware of any recidivism. Obvi- 
ously, we are reviewing all of these cases. We maintain 

Mr. Scott. Excuse me. Of all the people you have released, how 
many crimes have been committed? 

Mr. Morton. None that I am aware of so far. Obviously, it is a 
short period of time. We constantly review that. 

Mr. Scott. Well, criminal courts let people out on bail, and obvi- 
ously some commit crimes. But you are unaware of any that have 
committed crimes? 

Mr. Morton. Out of these 2,228, no. Listen, Mr. Scott, obviously 
we release people every day on some form of supervision. The stat- 
ute provides that. Can I promise that every single one of those peo- 
ple is going to behave all year long? I cannot. We make the best 
judgments that we can. 

Mr. Scott. You cannot do it any more than a criminal court can 
promise that people let out on bail 

Mr. Morton. Of course, not. I was a Federal prosecutor for many 
years before I came to the immigration enforcement business, and 
the exact same decisions are made. In fact, the immigration law is 
a little stronger. We have mandates in immigration law where in 
the criminal justice system there are only presumptions for certain 
detention cases. 

Mr. Scott. A suggestion has been made that your travel and en- 
tertainment budget would be sufficient to offset some of this. How 
much is your budget for travel and entertainment? 

Mr. Morton. It is a tiny fraction of what would be necessary to 
cover this. 

Mr. Scott. So you could not cover these expenses by reducing 
travel and entertainment? 

Mr. Morton. No. And we are doing that as part of the sequester. 
We have gone to mission critical only. No conferences. Our training 
is mission critical. The entire budget of the Agency, outside of do- 
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mestic investigations and ERO, is $633 million, out of $5.8 billion. 
The math simply will not work with that remainder. 

Mr. Scott. And you have talked about a 68-year-old. Is the cost 
of detaining a 68-year-old, including health care, more or less than 
the average $122 a day? 

Mr. Morton. Well, I would say I do not know this particular 68- 
year-old, but generally speaking, obviously we have some addi- 
tional health considerations with people who are older. 

Mr. Scott. Thank you, Mr. Chairman. I yield back. 

Mr. Goodlatte. I thank the gentleman. 

The gentleman from Alabama, Mr. Bachus, is recognized for 5 
minutes. 

Mr. Bachus. Thank you. 

Director Morton, one thing that disturbs me is this thing that I 
was supplied by ICE. It says, detention release is solely for budget 
reasons. Why would it not say detention reasons based solely on 
national immigration detention policy? 

Mr. Morton. We are trying to be clear and accurate with every- 
body as to the releases that were for budget reasons only. We are 
releasing people all of the time, and I do not want people to think 
that we are mixing in people one way or the other. Again, the sys- 
tem calls for release every day. 

Mr. Bachus. Okay. My point is this says that these 2,600 indi- 
viduals were released solely for budget reasons. 

Why would you have not looked at 26,000 individuals in deten- 
tion and found — it could have been 10,000 that you could have re- 
leased? I mean, you should never release someone for budget rea- 
sons, solely for budget reasons. Would you not agree with that? 

Mr. Morton. No. We have to manage our budget every year. 

Mr. Bachus. Something more important than budgets is the im- 
migration detention policy. I mean, that is what you are here to en- 
force, not to incarcerate people. You are here to try to determine 
how many people should be detained. 

Mr. Morton. No. My principal job is, on the immigration side — 
and people forget that there is a lot about ICE that is not about 
immigration enforcement. But focusing on the immigration enforce- 
ment, my job is to do the best I can to remove people who are here 
unlawfully from the United States, not to detain them, to remove 
them. 

Mr. Bachus. Right, okay. I think the immigration policy of the 
United States is to — as far as detention goes, is to detain people 
where there is not a reasonable alternative. Would you agree with 
that? 

Mr. Morton. Generally, that is the way the statute is set up. 

Mr. Bachus. Or you mentioned mandatory detentions also. But 
out of that 26,000 — what I am saying you said these detention re- 
leases were made for budget reasons, and there is really no threat 
to public safety as a result of those. 

Mr. Morton. I said that 

Mr. Bachus. Or very little. 

Mr. Morton [continuing]. We focused the releases on those peo- 
ple that we felt posed the least — the threat to public safety was not 
a significant risk. 

Mr. Bachus. But why? 
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Mr. Morton. But what you are getting at is — if your question is 
do I have enough people, do I have enough resources to detain and 
remove 11 million people, the answer is no. 

Mr. Bachus. No, no. My question is perhaps are you overusing 
detention. 

Mr. Morton. At the beginning of the year, we were maintaining 
a higher level of detention than we were appropriated for over an 
annual 

Mr. Bachus. No, no. Let’s not talk about dollars and cents. Let’s 
talk about individuals who are being detained. Surely instead of 
doing a cost analysis, why do you not do a risk assessment on that 
population, those being detained? How many of them could be re- 
leased to family members? How many of them periodically would 
check in, even some maybe GPS? Although I would think that 
there are ties with the United States. You know, we have got some 
that have been adopted as children. I do not think they are going 
to run away. Are some of those mandatory detentions that you 
could recommend to Congress they not be? 

I am just saying it looks to me like maybe there is an overuse 
of detention by this Administration. Now, I know that totally — 
would you agree? Okay. If these people are not public safety risks, 
if they are not violent, if they do not have a criminal history, if 
they are not repeat offenders, if they are going to show up for pro- 
ceedings, why are they detained at all? I mean, surely out of this 
26,000, you could have found 3,000 or 4,000 that — are there not 
3,000 or 4,000 that would not 

Mr. Morton. I think your basic sentiment, which is detention 
should be made based on risk of flight and 

Mr. Bachus. Well, public policy, and that ought to be risk of 
flight, you know, violent offenders. I consider DUFs — I would say 
DUI. 

But what I am saying — this almost to me is that you are saying 
we have got too many people in detention. 

Mr. Goodlatte. Would the gentleman yield? 

Mr. Bachus. Yes. 

Mr. Goodlatte. In the report prepared by the Committee staff, 
there is a statistic in there that shows that 770,000 people who 
were released did not return for their deportation 

Mr. Bachus. I understand that, but I would say this. You could 
look at most of those people and there are predictors of whether 
you 

Mr. Goodlatte. We are trying to deport them. If you release 
them and they never show up for their deportation proceeding, they 
are probably not getting deported. 

Mr. Bachus. Well, what I am saying — and I am not arguing, but 
if I accept — and I think most of these people are probably not going 
to go back. If they do go back, they are coming back legal or illegal. 

What the Chairman is saying is that 40 percent of those people 
that are not detained in the first place do not reappear for their 
removal hearing. And you know, include someone that does not 
show up — you know, maybe detain them. But if they were never re- 
leased or if they were released and showed back up and they are 
not a flight risk and they are not a threat to public safety — and I 
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will go to budget now — why are we spending $164 a day on it? I 
am just saying 

Mr. Goodlatte. The time of the gentleman has expired. 

Mr. Bachus. This maybe is not the message here, but maybe 
there is an overuse of detention. 

Ms. Lofgren. Would the gentleman yield? 

Mr. Goodlatte. The time of the gentleman has expired. 

The Chair recognizes the gentlewoman from Texas, Ms. Jackson 
Lee. 

Ms. Jackson Lee. Let me thank you very much to the Chairman 
and Ranking Member for this informational hearing. 

Director Morton, I have always thought of your basic commit- 
ment to the security of this Nation and might I say that I appre- 
ciate the work that your office does, the work that you all do in 
Washington, D.C. And I know that if I might use a certain Amer- 
ican phraseology, you are caught between a rock and a hard place. 

So I would like to pointedly just restate what I thought you said 
and that is you are responding to the sequester, which is an across- 
the-board 5 percent cut, which resulted in $110 million that you 
had to address, and that most of your appropriations comes into 
the custodial appropriations. 

So I am going to answer my own question. Then I am going to 
pose it to you. Obviously, we need a policy change that balances 
the responsibilities of ICE between custodial and other work, which 
then generates the employment or the FTE’s that you may need to 
do other things, human trafficking, issues that I am very interested 
in. 

But I also appreciate the fact that in the recent order of, I guess 
a year, the executive emphasized to your office to prioritize individ- 
uals who could be, in essence, at a lower priority for detainment. 

So when we mention this issue of detaining persons, I think it 
is important to note that you are following a policy supported 
somewhat by law that either Congress has set over the years 
through immigration policy. I think that should be clear. 

So let me ask some specific questions. One, there are about 771 
that you released in the State of Texas, 240 in Houston. Can you 
give me a sense of what the offenses of those individuals were? It 
is my first question. I will let you answer that, along with any com- 
ment on the policy. And I am going to interrupt you because I have 
some other questions if you do not mind. Thank you. 

Mr. Morton. On Houston, there were 134 non-criminals and 
then there were no level 1 offenders whatsoever in Houston or the 
State of Texas. That is true for almost every State represented here 
today. In fact, that is true for most level 2s as well. In Houston, 
we had 59 level 3 and 47 level 2. 

With regard to your comment on the policy and the statute, you 
are right. At any given moment, about a half to two-thirds of the 
people that we detain are mandatory detention. Congress has just 
told us people in these categories must be detained. And the rest 
are discretionary. And that has largely built up over time to be a 
policy focused on criminal offenders, recent border entrants, or peo- 
ple who have seriously gamed the system. 

Again, you have to look at people’s individual circumstances. It 
is why immigration enforcement is so challenging. It is very easy 
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to make simple statements about non-criminals, simple statements 
about criminals. But then you realize sometimes a criminal can 
mean somebody who is 28 years old and they have committed a ter- 
rible sexual assault, and sometimes it can mean somebody who is 
68 years old, has been here for 44 years, is a lawful permanent 
resident, people who have children. And that is why it is chal- 
lenging, and our officers have to make those decisions every day, 
the best they can on the facts they have, and you cannot make 
sweeping generalizations or determinations either by statute or by 
policy. 

Ms. Jackson Lee. Well, the question has become bipartisan. Di- 
rector Morton, on this issue of whether we are detaining too much. 
I appreciate both the Chairman and the Ranking Member, I am 
going to offer that we do a bipartisan bill that further assists you 
in codifying what was done by an executive order because my next 
line of questioning is, as someone who deals with these issues, I am 
concerned about detaining people that, frankly, obviously are being 
hurt. 

For example, a young man by the name of Marco — and I would 
like to get a response — was someone who was held for 4 months. 
He was innocent. Nothing more than he was someone who came 
here and not being documented, had not done any offense. He was 
here, left behind. His father was deported. He was the only support 
for his family. He is being held. We spent 4 months holding him. 
No offense, nothing. 

Another woman was a victim of domestic violence, and she had 
been denied asylum and refugee status. We held her while she was 
trying to get bond counsel. 

My question to you is — as you well know, the American Civil Lib- 
erties Union are in our offices about these individuals. They are 
probably level 0 to a certain extent in terms of not being offensive. 

Can you just tell me how you can work better on these kinds of 
cases and work better with the ICE regional offices which, with all 
of their great service, sometimes detains, detains, detains? 

Mr. Morton. I am happy to look into the two particular cases, 
and I will ask the staff to do that. 

The broader challenge is using the resources that Congress gives 
us for detention as wisely as we can. And a big part of the answer, 
frankly, I think is comprehensive immigration reform. You are 
right. The Agency is between a rock and a hard place a lot of times. 
We are charged with removing 11 million people from the United 
States and that number is obviously beyond our capability and ap- 
propriations to carry out, and for many of the very long-term resi- 
dents, frankly it does not make any sense either as a matter of pol- 
icy. 

So what do we do? We take the appropriations that we get, 
which is enough for about 400,000 removals a year, and we try to 
focus those removals as best we can on priorities that make sense 
for the country. 

Mr. Goodlatte. The time of the gentlewoman has expired. 

Ms. Jackson Lee. Thank you. 

Mr. Goodlatte. We have a vote pending, but we are going to try 
to get one more question in, and so the Chair recognizes the gen- 
tleman from Virginia, Mr. Forbes, for 5 minutes. 
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Mr. Forbes. Thank you, Mr. Chairman. 

Mr. Morton, you have testified that the decision to release this 
2,228 individuals was yours and yours alone, that you had no sug- 
gestion, conversation, memo, order, or communication of any kind 
from anyone outside the Agency. Is that your testimony here 
today? 

Mr. Morton. That is right. 

Mr. Forbes. Once you have made a decision of that magnitude, 
did you communicate that to the Secretary, anyone on hehalf of the 
Secretary, to 0MB, anyone working for 0MB, or anyone at the 
White House or working for the White House after that? 

Mr. Morton. No. The 

Mr. Forbes. Just yes or no, Mr. Morton. I do not have much 
time. 

Mr. Morton. The answer to that is no. And I have said I regret 
both with regard to 

Mr. Forbes. That is alright. I just need the facts on that. 

The other thing that Mr. Gowdy pointed out, the reason this is 
so suspicious is not just the act, but the timing of the act. We know 
that 0MB had issued gag orders on many agencies not to talk 
about sequestration. We know the Department of Defense had that. 
And you issued this decision in February when the campaign to 
talk about sequestration was undertaken by the President. 

But I want to take you back to December and November of 2012. 
You bragged about the fact you have been there for 4 years. As you 
know, sequestration was passed in August of 2011. You had a year 
or so to look at that. Every mathematical fact and statistic that you 
have would have been exactly the same in November and Decem- 
ber. In fact, no one in this room knew that sequestration was going 
to be postponed from January 1 to March 1 until January 1. 

Why did you not make this decision in November or December 
of last year? 

Mr. Morton. First of all, the principal decisions were made by 
the career officials. It was not my personal decision. 

Mr. Forbes. Why did they not make them in November or De- 
cember of last year? 

Mr. Morton. I supported and approved this decision, but the de- 
cision itself was made by the people who run 

Mr. Forbes. But why did they not do it last year? All the same 
statistics, all the same monetary budgetary issues, everything was 
present last year that was present in February of this year, and yet 
you waited to February to make that decision. 

Mr. Morton. Where are we? We are at an average of 34,000 
beds. 

Mr. Forbes. You were at the same averages last year. 

Mr. Morton. That is right, but it goes up and down all of the 
time. 

Mr. Forbes. No, no. But that projection was the same last year. 
You are not in a cyclical point in December where you could not 
project this was going to be the same kind of forecast, could you? 

Mr. Morton. Last year, we had a full-year appropriation 

Mr. Forbes. I am talking about December of last year, Mr. Mor- 
ton. You had the same exact appropriations that you are looking 
at now. 
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Mr. Morton. December of the fiscal year prior to this one. 

Mr. Forbes. Of 2012. Let me move on because the bottom line 
is you do not have an answer for that. 

Let me ask you this question and see if you have an answer for 
this one. On the individuals, this 2,228 people you released, were 
any of them members of a violent criminal gang? 

Mr. Morton. I think there are two cases, at least one that I 
know of, that when we went back and looked at the information, 
there was a gang affiliation. That person is 

Mr. Forbes. Do you ask the individuals that you are detaining 
whether they are members of a violent criminal gang or not? 

Mr. Morton. We try wherever we can to 

Mr. Forbes. No, no. That is not my question. I mean, is that 
part of your questioning? Do you have that information on the peo- 
ple that you released? 

Mr. Morton. I do not know if we ask each and every person we 
detain. 

Mr. Forbes. So then you cannot really answer for the 2,228. All 
you can say is that you know that two of these individuals had a 
gang affiliation, but you do not know whether any of the other 
2,228 had a gang affiliation or not? 

Mr. Morton. I cannot speak to every person we detain. No, I 
cannot. 

Mr. Forbes. So then it is possible that we released someone who 
was here illegally who had been charged or convicted with a crime 
and could have voluntarily been part of a violent criminal gang. 
You would not know that. 

Mr. Morton. On the convictions, yes, we would. 

Mr. Forbes. I said charged or convicted. 

Mr. Morton. Yes. So I am saying on convictions, we would. On 
just general gang affiliation, I cannot say that we would know 

Mr. Forbes. Let me ask you this question. On the aggravated 
felonies that you talked about, I am looking at the list here, and 
I am just running through a couple of them. But no one on that 
list was charged or convicted with murder, rape, or sexual abuse 
of a minor, were they? 

Mr. Morton. They were not. 

Mr. Forbes. Was anyone charged or convicted of illicit trafficking 
in a controlled substance? 

Mr. Morton. There were some with drug offenses. The indi- 
vidual I mentioned earlier who is 68 and a lawful permanent resi- 
dent. 

Mr. Forbes. Were any of them involved in child pornography? 

Mr. Morton. Not of the ones that I am aware of that were re- 
leased, no. 

Mr. Forbes. So of the 2,228, you can testify that none of them 
were involved in child pornography? 

Mr. Morton. To the best of knowledge, I can testify the answer 
is no. 

Mr. Forbes. Well, to the best of your knowledge just means that 
you do not have any knowledge of it now. Have you reviewed that 
or can you testify that none of them were? 
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Mr. Morton. I can tell you that I have reviewed the summaries 
of all 2,228. I have not looked at the actual conviction records per- 
sonally on such a number. I have not looked at every 

Mr. Forbes. Can you answer me this question? Because my time 
is about out. What time frame are these individuals to report back 
where somebody can actually lay eyes on them and say that we 
know that they are complying? Give us those time frequencies and 
what percentage of them have started reporting back. 

Mr. Morton. It depends on what sort of release you are put on. 
If you are on ATD, it can be as often as every week, and plus you 
have your bracelet. So it is constant monitoring. If you are on an 
order of supervision, it can depend. It can be monthly. It can be 
weekly. It can be quarterly. The same is true of an order of recog- 
nizance. Obviously, with a bond, you are dealing with a financial 
obligation that you must address. There is some combination of the 
two, too. We have the power to 

Mr. Forbes. So some of them you have as far as 

Mr. Goodlatte. The time of the gentleman has expired. 

Mr. Forbes. I will yield back. 

Mr. Goodlatte. I thank the gentleman. 

Director Morton, we will have to stand in recess for a vote. So 
the Committee will reconvene as soon as the votes conclude. 

[Recess.] 

Mr. Goodlatte. The Committee will reconvene. 

And the Chair recognizes the gentleman from Georgia, Mr. John- 
son, for 5 minutes. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Morton, in your department’s 2012 and 2013 budget re- 
quests, did you oppose the inclusion of statutory language man- 
dating ICE to maintain a level of at least 34,000 detention beds per 
day or per night? 

Mr. Morton. The President’s budget did call for a lower number, 
32,800, and called for a level of flexibility that was ultimately not 
adopted by the Appropriations Committee. 

Mr. Johnson. Now, is the 34,000 detention beds that were 
passed or were mandated by this Congress — are those mostly in 
the private, nonprofit prison system? 

Mr. Morton. It is a mix of 

Mr. Johnson. It is not private, nonprofit, but private, for-profit 
prison system. 

Mr. Morton. Yes, sir. It is a mix. We run a very small number 
of facilities ourselves. 

Mr. Johnson. How many beds? 

Mr. Morton. I would say maybe in our facilities a maximum of 
a couple of thousand. 

Mr. Johnson. So you have got 32,000-plus that are housed in 
private, for-profit, corporate-run prison facilities. Is that correct? 

Mr. Morton. Not entirely. We also contract with State and local 
governments. 

Mr. Johnson. If those beds are unfilled, is there still a require- 
ment that the Federal Government pay the private contractor? 

Mr. Morton. Yes. Many of our contracts require a minimum 
floor, and then depending on the particular contract, obviously if 
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we use more of the minimum floor, we pay for that as well. We do 
our very best not to have empty beds. 

Mr. Johnson. It is kind of like you want to fill the beds up so 
that you will not be paying for something that you are not using. 
Is that not correct? 

Mr. Morton. That is correct. Obviously, if Congress appropriates 
us money, we need to make sure that we are spending it on what 
it was appropriated for. 

Mr. Johnson. And so we got a guaranteed payment to private, 
nonprofit corporations like Correction Industries of America, among 
others. Excuse me. Yes, Corrections Corporation of America, which 
is the largest private prison company in the country. 

Now, you do, in law, have the flexibility to provide alternatives 
to detention to certain classes of detainees. Is that not correct? 

Mr. Morton. Yes, sir. 

Mr. Johnson. You have the right to release them on bond. 

Mr. Morton. Yes, sir. 

Mr. Johnson. And that is in fact what you did with the 2,228 
persons that were released, which is the subject of this hearing. 
Correct? 

Mr. Morton. That is right, and we do that every day with other 
people as well. 

Mr. Johnson. Now, how much does a detention bed cost per day? 

Mr. Morton. It depends on where you are in the country, but 
on average, we calculate it is $122 a day. 

Mr. Johnson. I have heard reports of up to $166 a day for hous- 
ing, health care costs, and guard costs. 

Mr. Morton. That is correct, particularly if we are, for example, 
in the Northeast. If you are detaining people in New York City, it 
obviously costs a lot more than it costs to detain somebody else- 
where. 

Mr. Johnson. Well, using the average $166 a day times 34,000 
detainees, we are guaranteeing to the private prison industry about 
$5.6 million per day — $5.6 million per day. Are you familiar with 
that? 

Mr. Morton. Well, again, I would note that there are other part- 
ners that we work with. We have State and local governments that 
provide us and then we do have some of our own contracted deten- 
tion facilities. But do we have a dedicated appropriation for those 
beds? Yes. 

Mr. Johnson. It is about $5 million a day. 

Are you familiar with the ALEC group, the American Legislative 
Exchange Council, which proposes State laws that enable States to 
fill the prison beds that we are discussing today? 

Mr. Morton. I am not, sir. 

Mr. Johnson. You are not? But you would not be surprised if 
Corrections Corporation of America was a member of ALEC, along 
with thousands — 70 percent of the legislators in the country. Would 
you be surprised to learn that? 

Mr. Morton. I am just not aware of that particular group. I am 
aware of 

Mr. Johnson. So you are unaware of a mandate from corpora- 
tions to the Federal Government to supply them with a fixed num- 
ber of beds — i.e., profit — per day. And we do not even monitor these 
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private corporations in terms of the health, safety, and well-being 
of the detainees. 

Mr. Goodlatte. The time of the gentleman has expired. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Goodlatte. I thank the gentleman. 

The Chair recognizes the gentleman from Iowa, Mr. King, for 5 
minutes. 

Mr. King. Thank you, Mr. Chairman, and thanks. Director, for 
your testimony here. 

I am looking at some numbers that I heard earlier in the testi- 
mony, 2,228 detainees released, and of those, 1,599 non-criminals. 
Can you tell me if any of the non-criminals had orders of removal? 

Mr. Morton. I do not believe so, but we can check. But my ini- 
tial assessment would be they do not. 

Mr. King. And of the 629 criminals, how many of those had or- 
ders of removal? 

Mr. Morton. I do not believe any of them had final orders of re- 
moval, although there was one case that involved somebody who 
had very severe mental issues, and that one person may have had 
an order and is the subject of some litigation that we are involved 
in. 

Mr. King. Could you tell me how many of the 1,599 non-crimi- 
nals and the 629 criminals fit under the category of mandatory de- 
tention? 

Mr. Morton. None of the individuals that the field was directed 
to release could be mandatory detention. As I noted earlier, in fur- 
ther review, we have determined that there were some cases re- 
leased that should have been mandatory detention when we looked 
at the record, and we pulled those in. But as a general rule, obvi- 
ously a mandatory detention case must be detained. 

Mr. King. That is roughly 8 or 10? That is the kind of number 
we are talking about that may have been mandatory detention that 
were released? 

Mr. Morton. There will be four out of the level 1 offenders that 
we brought back in, and there will be — out of the level 2s, I think 
there will be less than a few dozen brought back in for a variety 
of reasons. 

Mr. King. But you would not have granted a release of anyone 
knowingly in the list of those who were mandatory detainees? 

Mr. Morton. No. That would be unlawful. 

Mr. King. So, therefore, that list that I heard from Mr. Forbes, 
murder, rape, sexual abuse, drug trafficking — ^you said a yes to 
drug trafficking. Would that not fit under the category of manda- 
tory detainees? 

Mr. Morton. So there is some drug offenses — so, for example, 
possession — that are not mandatory detention in every case. Drug 
trafficking, depending on the State law 

Mr. King. There were no drug traffickers released? 

Mr. Morton. Not that I am aware of. 

Mr. King. Okay, and no firearms traffickers either that you 
know of or 

Mr. Morton. No firearms traffickers. 

Mr. King. Or money launderers? 

Mr. Morton. No money launderers. 
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One point to be clear on. Separate from these budgetary releases, 
there are times when we must release someone with a serious 
criminal record based on a Supreme Court case that says that if 
the Government is unable to remove people, we may not detain 
them indefinitely. 

Mr. King. Not making that the issue, though, it is your posi- 
tion — and I hear it here clearly — that you would not knowingly re- 
lease anyone who is a mandatory detainee other than giving def- 
erence to the Supreme Court case. 

Mr. Morton. Yes. 

Mr. King. And with the request of the letter that was issued by 
Chairman Goodlatte and Senator Grassley for the list and the de- 
tails of those who fit within those categories I have mentioned of 
the 2,228, you will provide that at their request? 

Mr. Morton. We have already provided a summary to the Com- 
mittee, and we are happy to continue to work on further details. 
Just to give some flavor to it, Mr. King, occasionally we will deal 
with someone who has terminal cancer or, you know, there is an 
extraordinary circumstance. But generally, when the Congress says 
that something is mandatory, we view it as mandatory. 

Mr. King. Well, I appreciate that. 

And when you looked at your options of releasing these 2,228 
into the streets of which 629 are criminals, what was the rationale? 
If you needed to free up your budget, why did you not just go 
ahead, those who were adjudicated with deportation, remove them, 
or accelerate that process so you could remove them and relieve 
your budget in that fashion, release people into the streets of their 
home country rather than into the streets of our home country? 

Mr. Morton. We are doing everything we can to remove people. 
So I do not believe there were any removal cases that were ready 
to go that we delayed on. 

Mr. King. But why did you not accelerate that as another option 
rather than releasing people into the streets? 

Mr. Morton. We go as fast as we can. I am not aware of any 
power that we had to accelerate 

Mr. King. Did you consider that as something you might want 
to develop, an ability to accelerate the removal so that you could 
free up your budget and not release people into the streets? 

Mr. Morton. Well, I am a supporter of trying to make sure that 
immigration proceedings proceed in a timely fashion. We have 
number of proceedings that take too long, and if we were to be able 
to shorten them, I think we could 

Mr. King. Let me just ask you. If an ICE agent encounters an 
individual that is unlawfully in the United States, let’s say, within 
a jail and that individual is guilty of less than three misdemeanors, 
can they arrest that person and place him in a deportation? How 
would your management deal with an ICE agent like that? 

Mr. Morton. So if the person has less than three misdemeanors, 
with some exception for drug offenses, most misdemeanors are not 
an independent ground for removal. Now, if they are here unlaw- 
fully, however, that is a ground of removal, and we obviously take 
into account 

Mr. King. Do you encourage your agents to do that? 

Mr. Morton [continuing]. Misdemeanor offenses. 
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Mr. King. Do you encourage your agents? 

Mr. Goodlatte. The time of the gentleman has expired. I will 
allow the gentleman to answer the question and then we will move 
on. 

Mr. Morton. We focus on criminal offenders. It depends on what 
the underlying record is. I mean, in your scenario where someone 
has three misdemeanor convictions, generally the presumption 
would be we take a serious look at that person for removal 

Mr. King. Thank you. Director. 

Thank you, Mr. Chairman. 

Mr. Goodlatte. I thank the gentleman. 

It is my understanding the gentlewoman from California has a 
unanimous consent request. 

Ms. Lofgren. Yes, Mr. Chairman. I would like unanimous con- 
sent to place into the record statements from nine groups, includ- 
ing the Lutheran Immigration and Refugee Service. 

Mr. Goodlatte. Without objection, those statements will be 
made a part of the record. 

[The information referred to follows:] 
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I. Introduction 

The American Civil Liberties Union (ACLU) is a nationwide, non-partisan 
organization of more than a half-million members, countless additional activists and 
supporters, and 53 affiliates nationwide dedicated to preserving and defending the 
fundamental rights of individuals under the Constitution and laws of the United States. 
The ACLU’ s Washington Legislative Office (WLO) conducts legislative and 
administrative advocacy to advance the organization’s goal to protect immigrants’ rights. 
The Immigrants’ Rights Project (IRP) of the ACLU engages in a nationwide program of 
litigation, advocacy, and public education to enforce and protect the constitutional and 
civil rights of immigrants, including those detained by U. S. Immigration and Customs 
Enforcement (ICE). 

The ACLU submits this statement to the U.S. House of Representatives 
Committee on the Judiciary on the occasion of its hearing addressing the recently 
reported release of 2,228 immigration detainees from ICE custody.’ The ACLU lacks 
complete information about how release decisions were made in individual cases, and the 
specific conditions under which detainees were released. However, ICE Director John 
Morton testified last week before the House Appropriations Homeland Security 
Subcommittee that the releases “focused on aliens who were not subject to mandatory 
detention and ... did not pose a significant threat to public safety.”^ Of those released, 
according to Morton, 70 percent had no criminal record at all. and the remaining 30 
percent had minor convictions that were not for serious violent crimes.^ That ICE 
determined these individuals could safely be placed on supervised release raises a 
fundamental question, posed among others by Secretary Janet Napolitano herself: why 
were these individuals detained in the first place? 

The ACLU firmly believes that curtailing our immigration prisons is urgently 
needed as a fiscally responsible measure that would also improve the immigration 
enforcement system’s respect for our nation’s fundamental commitments to liberty and 
due process of law . Releases based on an assessment of who must be incarcerated, as 
opposed to supervised effectively in the community, are a step in the right direction. 
Indeed, the ACLU has long contended that ICE is detaining thousands of individuals 
whose complete loss of liberty is not actually necessary — either because they pose no 
danger or flight risk, or because alternative forms of supervision are available. These 


^ Brian Bennell, Immigration officials admit releasing thousands of detainees, T.os Angeles Times (Mar. 
14, 2013), available at http://www.latimcs.com/ncws/nationworld/nationyia-na-immigration-rclcascs- 
20130315,0.5801719. stoiy. 

“ Immigration Enforcement. Heating Before the Suhcomm. on Homeland Security of the H. Comm, on 
Appropriations, 1 1 Cong. (20 1 3) (slalemenl of-Tohn Morton, Director, Immigration and Customs 
Enforcement (ICiE)). 

Id. 

^ See .Tim Avila and Serena Marshall, '‘Homeland Security Secretary .Tanel Napolitano Regrets Surprise 
Announcement of limiiigrant Release.’' ABC News (Tcb. 28, 2013), available at 
http://abcnews. UP. com,Tolitics,TionieIand-securiW-secretarv-ianet-nanolitano-rea.rets-t jilting- 
imniigranl./slorv?id-'~ 1 86227 1 1 (“When asked why the detainees were in jail in the first place, Napolitano 
replied, “That's a good question. I’ve asked the same question myself ... so wc’rc looking into it.’’). 
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alternatives serve the government’s purposes at significantly less cost to taxpayers and 
less hardship to immigrants and their communities. 

As detailed below, immigration detention is enomiously expensive, costing 
approximately $2 billion in fiscal year (“FY”) 2012, at a time of lengthy and persistent 
fiscal crisis. Yet because ICE’s detention budget is tethered to an inflexible mandatory 
bed quota, this money is largely wasted on locking up 34,000 men, women, and children 
every day who, in many cases, do not need to be incarcerated to achieve the 
government’s goals. In addition to the serious constitutional concerns raised by the 
widespread use of unnecessary detention, the bed mandate guarantees the waste of scarce 
federal budgetary resources. TCE’s budget should instead encourage the use of effective 
alternatives to detention (“ATDs”), which, as long recognized in the criminal justice 
context, are effective and available to meet the government’s interests in preventing flight 
risk and ensuring public safety — at a fraction of detention’s profligate costs. 

Reducing detention — through the use of careful risk assessment, appropriate 
conditions of supervision, and other measures to ensure that ICE limits detention to cases 
where it is necessary — is critical to fiscal responsibility and will aid in bringing 
immigration detention into compliance with constitutional requirements. The ACLU 
therefore recommends that Congress: (I ) eliminate any mandate that ICE maintain and 
fill a fixed number of daily detention beds so that the agency detains only where 
necessary; (2) pennit ICE flexibility to use its detention budget on ATDs that have been 
proven effective in ensuring appearance for court proceedings and removal, and 
appropriate additional funds to ATD programs and pilot projects; and (3) prohibit the use 
of appropriated funds for detention except where ICE has determined, based on a uniform 
risk assessment, that no condition or combination of conditions of release would be 
sufficient to address an individual’s dangerousness or flight risk, and where this 
determination is subject to review by an Immigration Judge. 

T. The Rapid and Costly Expansion of Immigration Detention Has Been 
Abetted by Congress’s Mandate that ICE Maintain a Specified Bed 
Connt Regardless of Operational Needs, a Qnota that is Fiscally 
Irresponsible and Needlessly Incarcerates Immigrants. 

Immigration detention has grown at an irrational and wasteful rate. Over the last 
15 years, detention levels have more than tripled — from 85,730 detainees in 1995’ to an 
all-time high of 429,247 individuals in FY 2011.® In FY 2011, ICE held an average daily 
population of 33,034 individuals in more than 250 immigration prison facilities 
nationwide.^ The men, women, and children ICE put behind bars include survivors of 


' Doris Meissner eL al., Immigration Enforcement in the United States: The Rise of a Fomiidahle 
Machinery, Migration Policy Institute, (Jan. 2013), 126, available at 
http://mvw.migrationpoIicv.ori2/tnibs/enforc4;mentuillars.pdf 

^ John Simanski & T.esley M. Sapp, DHS Office of ImTnigralion Slatistics, Immigration Eaiforcemeni 
Actions: 2011, 4, available at ht.tp:./.^^ ^y V\v.dhs.gov/sitC3/dcfa ult/filcs/piibiicati on s/Lni niigr ation- 
statisti.es/enforcement ar 201I.pdf 

' TCP, Office of Enforcement and Removal Operations, ERO Facts and Statistics (Dec. 1 2, 201 1 ), available 
at m v w.icc.g ov./d oclib / foia .' i'cport s /cr o-fact s-and-statigtics.pdf 
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torture, asylum-seekers, victims of trafficking, families with small children, the elderly, 
individuals with serious medical and mental health conditions, and lawful permanent 
residents with longstanding family and community ties who are facing deportation 
because of old or minor crimes for which they have already served their sentences. 
Notably, almost double the number of people are detained in civil immigration detention 
every year than are serving sentences in federal Bureau of Prisons facilities for all federal 
crimes.** 


This mushrooming detention system is extremely expensive for American 
taxpayers. Over the years. Congress has steadily appropriated more and more funds to 
expand immigration prisons — from $864 million eight years ago** to $2 billion annually 
today, an increase of 131 percent.’® ICE currently spends approximately $122 to $164 

each day to detain each person in its custody, or $44,530 to $59,860 per person per 

11 

year. 


The steep rise in ICE detention expenditures corresponds to two key shifts that 
effectively guarantee tens or hundreds of thousands of individuals will be unnecessarily 
detained every year. First, mandatory custody provisions enacted by Congress in 1996 
have been interpreted by ICE to require incarceration without bond for virtually all 
noncitizens who are removable because of criminal convictions — including nonviolent 
misdemeanor convictions for which they may have received no jail sentence.’^ As a 
result, thousands of immigrants — including many longtime lawful permanent residents — 
are held without ever being afforded the basic due process of a bond hearing before an 
independent adjudicator while their deportation cases are being decided. 

Moreover, because of ICE’s overly expansive interpretation, mandatory detention 
is being improperly applied to, among others, individuals who have substantial 
challenges to removal on which they ultimately prevail;’^ individuals who have old 
convictions and have subsequently demonstrated rehabilitation;’"' and individuals who are 


* There were 209,77 1 prisoners held by federal corrcetional authorities as of December 31, 2010. In 
contrast, ICH detained 363,064 individuals that year, and 429,247 in 2011. Compare Paul Guerino. Paige 
M. Harrison, & William .1. Sabol, Prisoners in 2010 (DO.T, Bureau of .Tuslice Statistics, Peb. 9, 20 1 2), 
available at httn:.4'bis.oin.tisdoi.go\7contcnt.Iptib/ndiynl0.pdf with Immigration Enforcement Actions: 2011, 
supra, at 4. 

^ Immigration and Customs Enforcement (ICE.) Budget Expenditures EY 2005 - EY 2010, Transactional 
Records Access Glcaringhousc, Syracuse Universin' (2010), available at 
http://trac.s}'r.edu/inmiigratioiPreports/224/include/3.html. 

Dep’t of Homeland Security' Annual Petformance Report, Eiscal Years 201 1-2013 (Feb. 13,2012), 
1036, available at iitt p://wnvw rdhs.gov/xlib rar\P asscts,'nigniPdhs-co ngrc .s.sional-bridgct-iii stifi ca tion- 
fy2013,pdf (requesting SI, 959. 363 ,000 for Custody Operations in FY 2013). 

National Immigration Forum, The Math of Immigration Detention: Runaway Costs for Immigration 
Detention Do Not .Add Up to Sensible Policies (Aug. 2012), 2, available at 
htlpjl/wvvw. iiniiiigrationfonmi.org/jmagc3/upioads/hlathoflmniigratiqnDctcntion.pdf 
1226 (c).'' "" ' 

See Appendix, e.g. Warren Jeseph, Alejandro Rodrigue/, Ahilan Nadarajah. 

Although section 1226(c) limits the application of mandaton.' custody to persons who are ai'rested by ICE 
“when released" from criminal custody, the agency*' insists that it applies atiy lime after an individual's 
release. See Matter ofRojas^ 23 T. & N. Dec. 1 17 (BTA 2001). As a result, TCE applies mandatory' 
detention to mdividuals who have been leading law-abiding lives in the commimity' for years following 
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detained for prolonged periods of time — sometimes years — far beyond the “brief’ period 
of detention contemplated both by Congress and the Supreme Court in Demore vKim '^ 

Second, Congress fosters costly over-use of detention by its inefficient and 
unnecessary micromanagement of ICE detention beds. The FY 2012 DHS appropriations 
bill increased tbe number of beds to their current level of 34,000. **’ By barring ICE from 
employing flexible, fact-based decision-making about custody, the mandatory bed 
requirement undermines the administration’s commitment to reform the civil immigration 
detention system and incarcerate only those individuals who need to be detained: namely, 
those who pose a risk to public safety or are a flight risk. 

This bed mandate — effectively, a detention quota — has no basis in sound 
detention management and raises serious due process concerns. No other detention 
system in the United States, criminal or civil, specifies that a minimum number of 
individuals be incarcerated. Instead, prudent best practices sensibly afford law 
enforcement officials the discretion to determine, based on an assessment of individual 
flight risk and danger, who should be detained. The bed mandate ensures that individuals 
who pose no significant flight risk or danger will be locked up based on Congress’s 
orders that ICE satisfy its quota. Such detention is wholly unjustified and runs counter to 
the basic constitutional requirements that civil detention be reasonably related to its 
purpose,'^ and that “liberty [be] the norm, and detention ... the carefully limited 
exception.”'* 

Indeed, as a practical matter, the bed mandate severely restricts ICE’s discretion 
over a large portion of its detained population. Although ICE data indicate that, in FY 
201 1, between 45% and 64% of immigration detainees are designated as “mandatory” on 
any given day, the remaining 33% to 55% of detainees are detained at the agency’s 
discretion."’ These individuals generally have no criminal records and are being detained 
solely on the basis of flight risk. Nothing precludes their release except the government’s 
refusal to set a bond or grant release on recognizance, or the detainees’ inability to post a 
prohibitive bond that has been set. 


completion of their criminal sentences. See xS'cn’sana v. Gillen, 590 F.3d7, 17-18 (Ist Cir. 2009) (“By any 
logic, it stands to reason that the more remote in time a conviction becomes and tlie more time after a 
conviction an individiial spends in a community, the lower his bail risk is likely to be.^'); see also 
Appendix, Errol Barrington Scarlett. 

See Demore v. Kim, 538 U.S. 510, 513 (2003) (authorizing mandatoiy detention for a "'brief period"); 
Diop V. ICFJHomeland Sec., 656 F.3d 221 , 233 (3d Cir. 2011) (due process requires a hearing once the 
duration of mandatory detention becomes mircasonablc); Tijani v. HSllis, 430 F.3d 1241, 1242 (9th Cir. 
2005) (8 U.S.C. § 1226(c) only authorizes mandatoiy detention if removal proceedings aie '‘expeditious"). 

Consolidated Appropriations Act of 2012, Pub. L-. 1 12-74, 125 Stal. 966 (Dec. 23, 201 1), avaiJahJe at 
\vv vv\-!j3pi>.gov/ rdsv s/p k g/DIT,T.S-j 1 2h r2055en r/ pd r/'BII.-T. S-i i2hr 2 055eTir.p dr 
” See Zadvydas v' Davis. 533 U.S. 678, 690 (2001). 

United States v. Salerno, 481 U.S. 739, 755 (1987). 

These sLalislies are based on data obtained through a Freedom of Informalion Act request and on file with 
the ACLU. ICE informed the ACLU that “mandatory'"’ detention in ICE ’s data reporting refers to 
indi\dduals 'who are categorically ineligible for release under 8 U.S.C. § 1226(c) because they are in 
removal proceedings based on their criminal records, as well as detainees who are in fact eligible for 
certain fomis of discrctionaiy release, but do not receive bond hearings before an Immigration Judge. 
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Yet under the current ICE budgetary rules mandated by Congress, there is little 
incentive and no requirement for the agency to consider whether alternative forms of 
supervision short of incarceration would meet the government’s purposes of ensuring an 
individual’s appearance at removal proceedings and at removal if ultimately ordered. 

The predictable result of mandates that prevent a case-by-case evaluation of detention 
needs is that — as confirmed by the government’s own data — far too many individuals are 
locked up when they do not need to be. Over the years, much of the justification for mass 
incarceration has been the need to protect the public from “dangerous criminal aliens.” 
But in practice, those who are detained generally do not fit this profile. 

Although immigration detention facilities look like prisons, individuals held there 
are not serving criminal sentences. Indeed, more than half of immigration detainees have 
never been convicted of any crime.^^ In most cases, the trigger for immigration detention 
is not criminal activity at all, but instead some other kind of immigration matter, such as 
overstaying a visa or entering the country without inspection.^^ And even for those who 
become ICE detainees due to a previous criminal conviction, the majority of convictions 
triggering immigration detention are nonviolent and/or minor,^^ and the detainees have 
already completed serving their criminal sentences. Indeed, ICE itself classifies most 
immigration detainees as “low custody” or having a “low propensity for violence,” and 
views them as posing no threat to the public.^^ 


According to ICH data, only 46 percent of detainees had a criminal record in b'Y 2011. MPl, 

Inuni^raliofi Enjbrceinenl in ihe Unileci Slaies, supra, 128 (citing data); see also TRAC Iiimiigration, 
Detention of Criminal Aliens: What Has Congress Bought? (Feb. 1 1 , 20 iO), 

htli2L/Arac,s\T,.cdn/iiiiinig.ratipi^^^ (reporting, based on ICK data, that the majority of 

immigi'ation detainees from 2005 through 2009 had no criminal convictions). Moreover, studies repeatedly 
have shown that immigrants are less likely to commit crimes than native-born Americans. See Stuart 
Anderson, Immigrants ami Crime: Perception vs. Reality, Immigration Refonn Bulletin, Cato Institute 
(June 2010), available al litty://ww\v.cato.org/pubs/u-b.'U'b iune2010.pdf (discussing studies). 

According to DOJ data, a mere 15.5 percent of deportation pmceedings in FY 2012 were made up of 
“criminal cases'’ — that is, cases based on criminal activities. In contrast, 81 percent of cases involved 
immigi'ation law violations such as overstaying a visa or entering the countiy without inspection. See 
TRAC Immigration, U.S. Deportation Proceedings in Immigration Courts (Jan. .3 1 , 20 1 3), available at 
hrtp:.'Vt.ra c.s \T.cdu./phptools/imni igra tion/ char g cs/d q >ort filing c harge. php 

^^According to DOJ data, only 27.5 percent of crime -based deportation cases in TY 2012 were filed based 
on offenses charged as “aggravated felonies.’" See TRAC Immigration, U.S. Deportation Proceedings, 
supa. Similarly, in a report analyzing enforcement data from 1997 to 2007, Human Rights Watch found 
that some of the most common crimes for which people were deported are relatively minor offenses, such 
as marijuana and cocaine possession or traffic offenses. Among legal immigrants who were deported, 77% 
had been convicted for such nonviolent crimes. Human Rights Watch, Forced Apart (By the Numbers): 
Non-Ciiizens De ported Mostly for Nofjviolenl OJfemes (Apr. 15, 2009). The Office of Immigration 
Statistics reported that in 2005, 56% of criminal convictions forming the basis for deportations were 
nonviolent drug or illegal reentry crimes; an additional 14.6% were non-specified but nonviolent crimes. 
See Maiy Dougherty, Denise Wilson, and Amy Wu, DHS, Office of Immigration Statistics, Immigration 
Enforcement Aciiom: 2005 (Nov. 2006), Table 4, 5. 

See Dora Schriro, ICE, Immigration Detention Overview and Recommendations (Oct. 2009), 2, available 
at http ICC. gov/dochb/aboutt^offjccs/o dpp/pdfTcc -dct c ation-ipt .pdf According to more recent IC'E 

data, as ot Mav 2. 2011. 41% pei'cent of ICE detainees w^ere classified as Level 1 (lowest -risk) detainees, 
while onlv 1 9 percent of detainees were classified as Level 3 (higJi'J^'t-risk) detainees. Human Rights First, 
Jails and Jumpsuits: Transforming the U.S. Immigration Detention System — A Two Year Review (Himian 
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Detention is often unnecessary to prevent an immigrant’s risk of flight. As set 
forth below, the criminal justice system has long recognized that alternatives to 
incarceration in TCE detention facilities, such as telephonic and in-person reporting, 
curfews, home visits, and electronic monitoring, can ensure appearance at court hearings, 
and for removal if ordered, at a tenth of the cost of incarceration.^'* Many immigrants are 
ideal candidates for these alternatives, which Congress should fund and make accessible 
by ending the TCE detention bed quota. 

IT. The Prevalence of Unnecessary Immigration Detention 

The economic and human costs of overreliance on immigration detention are 
made evident when we look at the kinds of people subject to immigration detention. 

What follows are just a few stories of individuals who recently benefited from ICE’s 
release decisions — survivors of domestic violence and torture, longtime residents with 
nonviolent offenses and U.S. citizen children, and individuals who were deemed eligible 
for release on bond but remained detained simply because they were unable to come up 
with the money. As reflected in these examples, ICE routinely detains individuals for 
whom there is no justification for incarceration, particularly in light of the availability of 
alternative forms of supervision that would ensure their appearance at removal 
proceedings. The question Congress should be asking is not why these people were 
released, but rather why ICE was detaining them in the first place? 

1 . A domestic violence survivor, Dolores (a pseudonym) is an asylum applicant 
who had been imprisoned at the Sherburne County Jail in Elk River, 

Minnesota for nearly two years. She had one conviction for criminal reentry - 
the result of her fleeing Honduras to escape an abusive boyfriend. Although 
she posed no danger and was an ideal candidate for supervised release, she 
languished in immigration detention and suffered immense hardships, unable 
to maintain contact with her three children and or to get the psychiatric care 
she desperately needed to deal with the post-traumatic stress resulting from 
her abuse. During this period Dolores was deprived of all sunlight (apart from 
the times she was transferred to and from immigration court) and lost one- 
third of her hair due to anxiety. Meanwhile, her asylum case, based on the 
domestic violence she suffered, has been pending at the Board of Immigration 
Appeals for approximately a year. On February 26, 2013, she was released by 
ICE on conditions of supervision, including wearing an ankle monitor and 
regular reporting.*^’ According to her attorney, she is now living in a women’s 


Rights First 201 1), 2 (citing data received through a Freedom of Information Act request to TCF, on file 
with Human Riglits First), available at r^^v\v.hi miaiirightsfi rst.o rg./ wp-- co.a tcnT,/iiploads,''pdf/HRF-Jai]s-a nd- 
Jiimpsiiits-repoit.pdf 

\fath of Immigration Detention, supra, 8. 

According to a newspaper article about Dolores’s case, she was awakened by TCE officials on Fcbinaiy 
26, 2013 and told ‘'You’re veiy* expensive to have here in jail. The budget isn’t good and you’ve got to go.” 
Allie Shah, “Immigrant held in Sherburne County jail glad to ‘breathe fresh air’” Star Tribune (Mar. 3, 
2013), available f7J‘ bttj:):/Avww'. sta rtribu nc.com/locahl 947131 81 ■html?rcfci =y 
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shelter 7^’ ICE would have paid an estimated average of $80 per day to the 
Sherburne County Jail for Dolores’s detention. Thus, her two-year detention 
cost taxpayers approximately $58,400.^’ 

2. Marco (a pseudonym), a 20-year-old Mexican national who came to the 
United States on his own four years ago in order to provide for his mother and 
younger siblings, was imprisoned by ICE for four months at the Keogh-Dwyer 
Correctional Facility in Sussex, NJ, even though he posed no danger or flight 
risk. Marco’s father abandoned his family when Marco was a young 

child. For the last four years Marco has been working in New York in order to 
pay for his siblings’ schooling and necessities. In October 2012, Marco was, 
he says, wrongfully arrested at his place of employment when an undercover 
officer allegedly bought marijuana from someone else on the 
premises. Shortly thereafter Marco was transferred to ICE custody. 

Although early on In his case, the District Attorney’s office was clear that it 
had no intention of proceeding with the charges against Marco - and although, 
based on his father’s abandonment and other circumstances, Marco is eligible 
to obtain legal immigration status through the Special Immigrant Juvenile 
process - ICE nonetheless detained him without bond. In December, Marco 
obtained immigration counsel and received a bond hearing. On January 30, 
2013 - at which point Marco had already been detained for more than three 
months - an Immigration Judge approved his release on a $5,000 
bond. Marco was in the process of trying to collect the money to post bond 
when, on February 25, 2013, ICE released him, subject to the requirement that 
he report after each of his court hearings, which he has done. Taxpayers spent 
an estimated $13,500 for Marco’s four-month detention.^* 

3, Victoria (a pseudonym), a domestic violence survivor from Mexico who has 
lived in the United States since 2000, was detained at the Eloy Detention 
Center in Arizona for two years and four months, even though she poses no 
danger or flight risk and is pursuing relief from removal in the form of both 
asylum and cancellation of removal. Her asylum claim is based on the 
domestic violence she suffered and would face if returned to Mexico; her 
cancellation claim is based on the hardship her deportation would cause to her 
nine-year-old U.S. citizen daughter. Although denied relief by the 
immigration court, her case is pending on appeal before the U.S. Court of 
Appeals for the Ninth Circuit, which issued a stay of removal until her case is 
finally decided. Prior to her detention, Victoria worked steadily and took care 


See id. and email Lo ACT.U from allemey Sarah Brenes (Mar. 7, 20 1 1). 

Paul RignalL “Jail food: County switches to another provider,'’ Star News (Oct. 5, 2012), available at 
http:.l/erstarnews.coiiP2012/10/0,s/iail-food-counw-switches-to-anotlier-provider/ 

This figure is based on an estimate from a Newark Star T-edger arlicie which showed that TCP paid 
approximately $108/day per detainee to the Essex County^ Correctional Facility in New .Tcrscy. Figures for 
the Keogli-Dwyer Correctional Facility are unknown. See Eunice Lee, “ICE detainee release due to 
sequester raises ire of advocates: 'Why were they ever detained?”’ Newark Star ledger (Feh. 28, 2012) 
available pth[tp://wvv\v.ni.coui''’new'S'''indcx.ss E'2013.f02./vvhv w ere the y det aine d at aii.htaii 
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of her U.S. citizen daughter. She has two convictions for nonviolent offenses, 
for which she received probation and no jail time. 

On August 7, 201 2 - at which point Victoria had already been in immigration 
detention for nearly two years without a bond hearing - she finally appeared 
before an Immigration Judge who granted her release on a $6,000 bond. Her 
family was unable to raise the money, so she remained imprisoned another 
seven months until March 2, 2013, when she was released by ICE under 
conditions requiring her to wear an ankle monitor and check-in weekly. She 
is now home living with her daughter and lawful penuanent resident husband. 
Figures from 2010 show that the cost of detention per day at Eloy was $65.^^ 
Victoria’s two years and two months of detention therefore cost taxpayers at 
least $55,000. 

4. In Florida, nine female asylum seekers, six of whom are domestic violence 

survivors, were recently released from Broward Transitional Center in Pompano 
Beach, Florida. One had been detained for nine months, the others for between 
five months and six days. None had any criminal convictions apart from one who 
had a conviction for dnving without a license. All were released on conditions of 
supervision, including regular reporting and, in some cases, ankle monitors. ICE 
paid GEO Group to detain these women and taxpayers spent an estimated 
$127,592 to detain this group of asylum-seekers who are survivors of domestic 
violence and in some cases torture.’’® 

While we have no way of knowing whether these detainees are representative of the 
recent releases, their stories are far from unique. Rather, the above cases — as well as the 
additional cases included in the appendix — represent only a fraction of the many 
individuals subjected to unnecessary immigration detention when they pose neither a 
danger or flight risk, or could be released on alternative conditions of supervision, 

III. Alternatives to Detention Save Vast Sums of Money While Ensuring Court 

Appearances and Protecting Public Safety. 

ice’s own Alternatives to Detention (“ATD”) program has been very successful 
in ensuring that immigrants appear for removal proceedings. B1 Incorporated, the 
company with which ICE contracts for its Intensive Supervision and Appearance 
Program II (‘TSAP 11”), has reported 99% attendance rates at immigration court 
hearings.” Earlier pilot programs like the Vera Institute’s Appearance Assistance Project 


■' ACT.IJ of Arizona, Immigration Detention in Arizona (Feb. 24, 20 iO), available at 
h[[p :/ /Hvvvv.a ci uaz,org/Hiles / deraii)L/ri 1e: s/dc)cunienls/Delenlion%20in%20Ar i/.o na% 2 00n e- Pager% 2 02-24 - 

J.QF.dF 2. 

All of these women were helped by Ameiicans for Immigrant Justice. 

See TSAP IT 201 I Annual Report (in 201 1, TCP referred 35,.180 participants to ISAP IT, TCP’s ATD 
intensive supeiwision appearance progi'am that in its ‘Full service’" option produced a 99.4% attendance rate 
at all Immigration Judge hearings and a 96.0% attendance rate at the final court decision); ISAP II 2010 
Annual Report (in 20 1 0, TCP referred 25,778 parlicipanls to ISAP IT ; “full service” option had a 99% 
attendance rate at all Tmmigi'ation Judge hearings and a 94% attendance rate at the final court decision). 
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(AAP) had similar appearance rates. Even for those with criminal records, ATDs were 
effective in ensuring a greater than 90% appearance rate.^^ 

Alternatives to detention are also widely used by the federal and state pretrial 
systems, with both the federal system and several states authorizing detention only when 
no conditions of release are sufficient to protect against danger or flight risk, and 
employing a presumption of release on the least restrictive conditions of bail.^^ As in the 
immigration context, ATDs in the pretrial detention setting have proven to be effective in 
preventing danger to the community or flight risk pending proceedings. For example, 
according to Department of Justice (‘‘DOJ”) statistics, among federal defendants granted 
pretrial release during fiscal years 2008-1 0, only 4% were rearrested for a new offense 
(felony or misdemeanor) and 1% failed to make their court appearances.^"* State ATD 
programs report similarly low rates of recidivism and flight. One example involves 
Harris County, Texas, where the pretrial services program reported only a 5% failure to 
appear rate and a 3.3% rearrest rate in 201 1 

Moreover, ATDs save tremendous amounts of taxpayer money, costing ICE less 
than $15 per person per day,^* as opposed to the $122 to SI 66 per person per day required 
for incarceration. Not surprisingly then, experts from across the political spectrum have 
recommended using ATDs to cut costs while still ensuring high appearance rates. For 
example, the Council on Foreign Relations’ Independent Task Force on U.S. Immigration 
Policy concluded that alternatives to detention can “ensure that the vast majority of those 
facing deportation comply with the law, and at much lower costs. The Heritage 


Eileen Sullivan eL al., Testing Community Sujyervision for the INS: An Evaluation of the Appearance 
Assistance Program, Pinal Report to the Immigration and Saturalization Service. (Aug. 1, 2000), 6, 
available al www.vera.org/coiitent/testinQ-coiumuiiitv-supcnTSion-iiii^i-evaiuation-appearance-assistance'' 
progi'aiTU see also Alfonso Serrano F., ‘"TCE Slow lo Embrace Allemalives Lo Immigrant Detention. New 
America Media (Apr. 10, 2012) C'ln 2010, for example, goverimieiit programs that provided alternatives to 
detention resulted in a 93.8 pei'cent appeai'ance rate for iimnigration lieaiiiigs. And in 2009, the 
govemmenrs eleclronic moniloring programs vieldetl a 93 percent appearance rale, while its enhanced 
supcr\ision reporting program resulted in a 96 perecnl complianee rate. '’). 

” See 18 U.S.C. § 3142(e), (c)(1)(A); see also, e.g.. Cal. Penal Code § 1270(a) (2012); Tex. Code Crim. 
Proc. Ann. art. 17.40; 725 Til. Comp. Stal. 5/1 10-2 (2012); Conn. Gen. Stat. § 54-6.3b; Ky. R. Crim. Pro. 
4.12; Or. Rev. Star. § 135.245 

^'DOJ. Bureau of Justice Statistics, Pretrial Release and Misconduct in Federal District Courts, 2008-2010 
(Nov. 2012), 13 Ibl. ll(Nov. 20 1 2). available at hltT)://^is.oip.usdi:>i.at)v/index.crm‘^U— phdeLail&iid^4535 
Pretrial Services of Harris County, Texas, 2011 Annual Report, 20-21, available at 
http://vAvw.harrisconnivtx. gov/C m p Do cume nts/59/Anniial%2() Rcports./20 1 l% 20Aimual%20Rcpoi1- 
04 IQ. pdf . See also, e.g.. Partnership for Community Excellence, Pretrial Detention c^- Community’ 
Supervision: Best Practices and Resources for California Counties (San Francisco County reported less 
than a 3'Po failure to appear rate and a 0% long-term recidivism rate for its pretrial program), available al 
hUp:/7carorward.3cdn.nel/7a60c47c7329a4ahd7_2am6ivh9s.pdr; .Tames Austin et al.. The .TEA Institute, 
Florida Pretrial Risk Assessment Instrument (20 1 2) (in samples from five Florida counties in 20 1 1 , 6.5% 
failiu'c to appeal' rate and 8.4% rcai'rcst rate), available at 

httD://w^vw. pretrial. ora/Settin2%20Bail%2-0Documents/FL%2-0Prctrial%20Risk%20Assessmcnt%20Renor 
i%20( 20i2 ).pdr 

Moth of Immigration Detention, supra, 8; see also Press Release, Alternatives to Detention for TCE 
Detainees, ICE. Oct. 23. 2009. at 9. 

.Teb Bush, Thomas P. McT.arlv TTT, and Edward H. Alden, Council on Foreign Relations, U.S. 

Immigration Policy, Tndependent Task Force Report No. 63 (2009), 29. 
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Foundation also recognized the importance of ATDs to “bring costs down” and 
recommended that more be done “to identify the proper candidates for ISAP-like 
programs” and that “[o]ther commonsense programs should be analyzed and, if effective, 
expanded One estimate suggests that even if the most expensive AID program were 
used to monitor detainees who have no violent criminal histories — the overwhelming 
majority of ICE detainees — “the agency could save nearly $4.4 million a night, or $1.6 
billion annually, an 82% reduction in costs. 

Indeed, in its strategic plan forFY 2010-14, ICE recognized “the value of 
enforcing removal orders without detaining people” and committed to developing “a 
cost-effective Alternatives to Detention program that results in high rates of 
compliance.”"'” Moreover, in its FY 2013 Budget Request, DHS sought “flexibility to 
transfer funding between immigration detention and the AID program.”"" However, to 
date, ice’s AID program is still dwarfed by the immigration detention system."'^ ICE 
requested only $72 million for ATDs in FY 2012, compared to $1.9 billion for detention 
operations,"*^ and requested $1 1 1.6 million for FY 2013, compared to another $2 billion 
for detention operations."'"' Most importantly, citing its congressionally-iinposed bed 
mandate discussed above, ICE has not used ATDs to reduce its overall level of detention, 
but merely as a supplement to its detention practices. 

Finally, along with being costly and inefficient, ICE’s overreliance on detention 
where alternatives are available raises serious due process concerns. Under federal law, 
pretrial detention is typically imposed only where the government demonstrates before an 
impartial adjudicator “that no condition or combination of conditions will reasonably 
assure the appearance of the person as required and the safety of any other person and the 
community. Yet in the immigration detention system, the burden is reversed. 
Detention is treated as the default rule and release the exception, with immigration 
detainees — who are overwhelmingly unrepresented by counsel — bearing the burden of 
proving that they pose no danger of flight risk. Moreover, for many categories of 
detained immigrants, ICE engages in no case-by-case detention assessments whatsoever. 


MaU Mayer, Heritage Weh Memo .3455, “Administrative Retorms Tnsun'ieient to Address Flawed White 
House Inimigration and Border Sccuriiy Policies/’ (Jan. 10, 2012), available at: 
http:.//u^vw.hchtage.org/researclvreports^20]2/01/adminisf.f8tivc-relbnns-in-inimigration-aiid-bordcr- 
secLiriiv-piilicies 

Math of Immigration Detention, supra, 2. 

ICH. ICE Strategic Plan FY 2010-2014 (2010), 7, available at W'AV\v.ice.goy/doclib/news/librar\7repoi1s/ 
sLraLegic-plan/sLralegic-plan-20 lO.pdf 

Written testimony of KIE Direetor John Morton for a House Coininittcc on Appropriations, 
Subcoimnittee on Homeland Security hearing on The President's Fiscal Year 2013 budget request for ICH, 
available at hltpi/Avvvw.dhs.gov.dievvs/lOl 2/03/'08/'writLen-tesliTnonv-us-irnmigralion-and-cusU>ms- 
enforcem en i -i ce-d ir e clor-h o Li s e 

As of Januaity 22, 20 1 L there were 13,583 participants in the Full Scrv'ice program, in which contractors 
provide the equipment and monitoring sendees along with case management, and 3,87 1 participants in the 
Technology-Assisted (TA) program, in which the contractor provides the equipment but ICH continues to 
supcmsc the paiticipants. FY 2012 Budget Justification, 43. 

DIIS, US. Depaitment of Homeland Security Annual Performance Report FY 2011-2013. 3-4. 

See id. at 35, 53. 

ISU.S.C. § 3142(c)(1). 
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Instead, the agency treats detention as “mandatory,” and does not even consider 
alternative conditions of custody that are properly calibrated to an individual’s flight risk 
or dangerousness to ensure effectiveness. ICE’s practice is contrary to all other civil and 
criminal detention contexts and raises serious Due Process problems. 

IV. Recommendations 

In order to curtail the government’s wasteful and unnecessary reliance on 
immigration detention, the ACLU makes the following recommendations: 

• Congress should direct ICE to reduce costs by utilizing alternatives in place of 
unnecessary detention (not as a supplement to existing levels of detention). Thus, 
Congress should (1) eliminate language requiring a specific number of detention 
beds to be maintained or filled, and (2) permit ICE flexibility to shift funds from 
detention to more cost-effective yet reliable ATDs. 

• Congress should appropriate additional funds to ATD programs that have been 
proven to ensure appearances for court proceedings and removal, including funds 
for pilot projects to test ATD programs. 

• Congress should prohibit the use of appropriated funds to detain an individual 
unless ICE has determined, through a uniform risk assessment tool,'**’ that no 
condition or combination of conditions of release would be sufficient to address 
an individual’s dangerousness or flight risk, and where this determination is 
subject to review by an Immigration Judge. Such a requirement is fiscally 
prudent as well as constitutionally sound, and would bring the immigration 
detention system in line with the standards applied for federal pretrial detainees 
under the Bail Reform Act of 1984. 

The existing ICE detention system, by failing to mandate proper risk assessments and 
consideration of alternatives to detention, guarantees the wasteful and expensive 
incarceration of men, women, and children who pose no public safety danger or flight 
risk. ICE’s releases from detention of people like those described in this statement’s 
appendix demonstrate how flawed incarceration decisions had become. Congress should 
require reform of custody determinations aimed at preventing unnecessary detention and 
the wasteful use of taxpayer dollars. In addition to reversing the ballooning growth of the 
immigration detention budget, such reform would redress some of the immigration 
detention system’s worst constitutional infirmities. 


Tn .Tilly 20 1 2, TCTT began implemenling ils anlomaled Risk Cla.ssiricalioTi Assessment LhaL ''conLains 
ohjeclive criteria to guide decision making regarding whether an alien should he detained or released, and if 
detained, tlie alien's a^i^propriatc custody classification level." ICE, Detention Reform Accomplishments, 
available al http:/A\~\v’w.ice.i 20 v/deteRtion-rcform/detciition-rcform.htm . These assessments should be 
applied to all individuals alread)- in TCE custody, including “mandatory'” detainees, as well as those being 
considered for detention. ICE docs not use risk assessment to evaluate the possibility of using ATDs for 
“mandatoiy” detainees, even though there is nothing prohibiting tlie placement of “mandatoiy'” detainees 
under other secure forms of custody, such as electronic monitoring, rather than requiring their 
incarceration. 
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APPENDIX: EXAMPLES OF UNNECESSARY DETENTION 


Detainees Recently Released By ICE 

Anna (a pseudonym) has lived in the United States for 23 years. She is a survivor of 
domestic violence and has applied for immigration relief to stay in the United States 
through Cancellation ofRemoval and aU Visa. Anna has fourU.S. citizen children but 
was detained at Eloy Detention Center in Arizona for 19 months based on two 
misdemeanors from five years ago, for which she completed all probation requirements. 
Although the Immigration Judge granted her bond, Anna was unable to pay the $9,500 to 
be released and was incarcerated away from her family while fighting her case. Since her 
release on February 25, 2013, Anna is back living with her children and has been 
complying with all the conditions of her release including checking in with ICE. 

Carmen (a pseudonym), fled to the United States from her home country seeking safety 
from an abusive domestic partner. Cannen was also fleeing from another assailant who 
had brutally attacked her with a machete and almost taken her life. Apprehended at the 
border in Texas, she was detained at Florida’s Broward Transitional Center (BTC) in 
2012, and placed in removal proceedings where she applied for asylum. 

Due to the extensive trauma Carmen suffered, she began to display symptoms of PTSD 
and depression. Carmen’s condition was so severe that the medical staff at BTC 
identified her as a domestic violence survivor and made arrangements for Carmen to seek 
therapy at a local domestic violence shelter. 

After Carmen had been incarcerated for more than six months, American for Immigrant 
Justice (AI Justice) requested that ICE release her. AI Justice provided documentation to 
her deportation officer that Carmen had family members in the U.S. who were able and 
willing to support Carmen throughout the pendency of her asylum case. Though it was 
evident that Carmen’s continued detention was exacerbating her pre-existing trauma. 
Carmen was not released. 

When released in late February, Carmen had been detained for 9 months, at a cost of 
about $30,000 because ICE paid an average of $I24-$164 per day to the private prison 
company GEO Group to detain Carmen, an asylum seeker with no criminal history who 
is a survivor of domestic violence and torture. 

Carmen reports that when she was released from BTC ICE put an ankle-monitoring 
device on her. Carmen then travelled out of state to live with her family members who 
have been waiting to assist and support her. When Carmen reported to ICE in that state 
the ankle-monitoring device was removed and she is monitored via regular home visits 
and telephonic reporting. 

Dolores (a pseudonym), a domestic violence survivor and asylum applicant, was held in 
the Sherburne County Jail in Elk River, Minnesota since May of 20 1 1 . After fleeing 
Honduras to escape an abusive boyfriend, Dolores was arrested and imprisoned for 
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reentry, her only criminal conviction. When Dolores was transferred to immigration 
custody almost two years ago, she suffered immense hardships. She was unable to get 
the psychotherapy she needed for her post-traumatic stress due to the abuse, and she was 
unable to maintain regular contact with her three children. She lost one-third of her hair 
due to all the anxiety she suffered. The detention center she was in had no outdoor space, 
so Dolores had not seen the sun, aside from transfers to and from immigration court, for 
almost two years. 

While detained, Dolores was seeking asylum and her case has been pending at the Board 
of Immigration Appeals for approximately a year. She was awakened in detention by 
ICE officials on February 26, 2013 and told “You’re very expensive to have here in jail. 
The budget isn’t good and you’ve got to go.” She was released under conditions of 
supervision, including wearing an ankle monitor and complying with other reporting 
requirements. She is currently living in a women’s shelter. 

John (a pseudonym), was detained at Florence Detention Center in Arizona since 
January 28, 2013. He is married to a U.S. citizen and has two U.S. citizen children. John 
has no criminal history and has lived in the United States for 14 years. He has been in 
removal proceedings before an Immigration Judge and is eligible to adjust his status to 
lawful pennanent residence through his U.S. citizen wife. Since his recent release on 
February 25, 2013, John has returned to his family. He is complying with all of the 
conditions of his release. 

Marco (a pseudonym), is a 20-year-old Mexican national who came to the United States 
on his own four years ago in order to provide for his mother and younger siblings. He 
was imprisoned for four months at the Keogh-Dwyer Correctional Facility in Sussex, NJ, 
even though he posed no danger or flight risk. Marco’s father abandoned his family 
when Marco was a young child. Hence, for the last four years Marco has been working 
in New York in order to pay for his siblings’ schooling and necessities. 

In October 2012, Marco was, he says, wrongfully arrested at his place of employment 
when an undercover officer allegedly bought marijuana from someone else on the 
premises. Shortly thereafter, Marco was transferred to ICE custody. Although the 
District Attorney’s office was clear that it had no intention of proceeding with the charges 
against Marco - and although, based on his father’s abandonment and other 
circumstances, Marco is eligible to obtain legal immigration status through the Special 
Immigrant Juvenile process - ICE nonetheless detained him without bond. 

In December, Marco obtained immigration counsel and received a bond hearing. On 
January 30, 2013 - when Marco had been detained for more than three months - an 
Immigration Judge approved his release on a $5,000 bond. Marco was in the process of 
trying to collect the money to post bond when, on February 25, 2013, ICE released him, 
subject to the requirement that he report after each of his court hearings, with which he 
has complied. 
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Robert (a pseudonym), a long-term lawful permanent resident who is severely disabled 
from childhood polio, was subject to mandatory detention at the Eloy Detention Center in 
Arizona for more than two years based on a nonviolent conviction from more than ten 
years before. Before his detention, Robert lived with his family, including his U.S. 
citizen spouse, parents, and siblings. While he was detained, Robert became a father to a 
U.S. citizen daughter. On December 4, 2012, Robert finally was given a bond hearing 
and granted release on a bond of $ 1 0,000. He was, however, unable to raise the money 
and therefore stayed in detention until his release on February 23, 2013. Since that time, 
he has returned home to his family and complied with all the conditions of his release. 

Victoria (a pseudonym), a domestic violence survivor from Mexico who has lived in the 
United States since 2000, was detained at the Eloy Detention Center in Arizona for two 
years and four months, even though she poses no danger or flight risk and is pursuing 
both asylum and cancellation of removal. Her asylum claim is based on the domestic 
violence she suffered and would face if returned to Mexico; her cancellation claim is 
based on the hardship her deportation would cause to her nine-year-old U.S. citizen 
daughter. 

Although denied relief by the immigration court, her case is pending on appeal before the 
U.S. Court of Appeals for the Ninth Circuit, which issued a stay of removal until her case 
is finally decided. Prior to her detention, Victoria worked steadily and took care of her 
daughter. She has two convictions for nonviolent offenses, resulting in probation and no 
jail time. On August 7, 2012 - when Victoria had been incarcerated for nearly two years 
without a bond hearing - she finally received a hearing before an Immigration Judge who 
granted her release on a $6,000 bond. Her family was unable to raise the money, so she 
remained imprisoned another seven months, until March 2, 2013, when she was released 
by ICE under conditions of supervision which require her to wear an ankle monitor and 
check-in weekly. She is now home living with her daughter and lawful permanent 
resident husband. 

Other Examples of Unnecessary' Detention Unrelated to the Recent Releases 

M.B. is a 39-year-old citizen of Haiti who has resided continuously in the United States 
as a lawful permanent resident since 1986. Mr. B was subject to mandatory detention for 
nine years while making his case against removal to Haiti, where he faces torture at the 
hands of the authorities. 

Mr. B suffers from paranoid schizophrenia and takes anti-psychotic medication to 
manage his condition. He was placed in removal proceedings in April 2000 based on a 
1997 conviction for attempted robbery. The incident underlying the conviction stemmed 
from Mr. B’s attempt to get five dollars back from a street vendor who had sold him two 
beers, which Mr. B wanted to return because they were warm. 

The Immigration Judge granted Mr. B. relief under the Convention Against Torture 
(CAT) because as a deportee with a criminal record, he would be imprisoned upon return 
to Haiti, deprived of his medication, and face severe physical abuse by guards. The 
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government, however, appealed the decision, and the Board of Immigration Appeals 
reversed it, beginning a ten-year legal struggle. 

Mr. B was in immigration detention in a New Jersey jail for nine of the ten years that his 
removal case has been pending - three times longer than his sentence for the conviction 
that gave rise to the removal proceedings. TCE released Mr. B in January 2009. At that 
time, due to inadequate management of his psychiatric disability while in immigration 
detention, Mr. B was deemed by doctors to be psychotic. After extensive treatment, Mr. 

B has regained his ability to think rationally and function well. Though he continues to 
reside in a psychiatric facility, he is now able to be employed and leave the facility on 
weekends to visit his family - all U.S. citizens and permanent residents - without 
supervision. 

Aurora Carlos-Blaza, a citizen of the Philippines, lawfully entered the United States as 
a teenager. Ms. Blaza has been deeply committed to her family, working in California 
fruit orchards during school vacations to help her parents finance a house and attending a 
local community college in order to serve as a caregiver for members of her extended 
family. However, after her husband conceived a child in an extramarital affair, divorced 
her, and left her deeply in debt and ashamed of asking her family for assistance, Ms. 
Blaza was convicted on charges arising out of loans she took out for herself in the name 
of her aunt and cousin. For two and a half years, ICE kept Ms. Blaza in detention while 
she pursued her claim that the statute under which she was convicted did not make her 
deportable. ICE maintained custody despite an outpouring of support from Ms. Blaza’ s 
family and her U.S. citizen partner, and her strong equities as a committed worker and 
caregiver. Moreover, ICE detained Ms. Blaza in a facility in Hawaii, far from her home 
and family in Fresno, California. 

In December 2008, Ms. Blaza was given a bond hearing under the Ninth Circuit’s 
decision in Casas-Castrillon v. DHS, 535 F.3d 942 (9th Cir. 2008). An Immigration 
Judge granted Ms. Blaza release on a $5,000 bond, holding that the government failed to 
show that she presented a sufficient danger or flight risk to justify her continued 
detention. Upon her release, Ms. Blaza returned to Fresno, worked as an office assistant, 
and gave birth to a son. After ultimately losing her immigration case, Ms. Blaza returned 
to the Philippines with her child without incident. 

R.C., a native and citizen of Ireland, entered the United States as a lawful permanent 
resident in 1955 at the age of five. His entire immediate family is in the United States. In 
recent years, Mr. C has struggled with a drug problem and, in August 2006, was 
convicted of a misdemeanor drug possession offense, for which he was sentenced to time 
served and a six-month suspension of his driver’s license. On the basis of this offense 
alone, Mr. C was placed in removal proceedings and subject to mandatory detention for 
approximately ten months while fighting his case. Ultimately, in March 2011, Mr. C was 
granted cancellation of removal and released. He now lives in Queens, New York with 
his brother. Mr. C had to celebrate his 60th birthday in detention. 
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Amadou Dioiif has lived in this country for approximately fifteen years. He entered the 
United States on a student visa, obtaining a degree in information systems from a 
university in Southern California. The government initiated removal proceedings against 
him for overstaying his student visa after he was arrested and charged with possession of 
a small quantity of marijuana — an offense that did not render him deportable. 
Nevertheless, Mr. Diouf was detained for over 20 months during the pendency of his 
removal proceedings, even though he was ptima facie eligible for adjustment of status to 
lawful pemianent residence through his marriage and had not been convicted of a 
removable offense. 

Notably, the only process Mr. Diouf received during his prolonged imprisonment was 
two perfunctory reviews of his administrative file in which ICE summarily continued his 
detention. Ultimately, a federal district court ordered that Mr. Diouf receive a bond 
hearing before an Immigration Judge where the government was required to show that his 
detention was still justified. The Immigration Judge found that Mr. Diouf did not present 
a flight risk or danger sufficient to justify detention and ordered his release on bond. 
Despite this decision and the fact that Mr. Diouf was living on conditions of supervised 
release without incident after being released, the government continued to argue that he 
should be detained without a bond hearing. Mr. Diouf eventually won his immigration 
case and was granted a U Visa. He works as a car salesman. 

Warren Joseph is a lawful pennanent resident of the United States and a decorated 
veteran of the first Gulf War. He moved to the United States from Trinidad nearly 22 
years ago and has five U.S. citizen children, a U.S. citizen mother and a U.S. citizen 
sister. A few months after coming to the U.S., when he was 21 years old, Warren 
enlisted in the U.S. Army. He served in combat positions in the Persian Gulf, was injured 
in the course of duty and received numerous awards and commendations recognizing his 
valiant service in the Gulf War, including returning to battle after being injured and 
successfully rescuing his fellow soldiers. 

Like many Gulf War veterans, Warren returned from the war with symptoms that were 
only later diagnosed as PTSD. His sister recalls that she “was shocked to see how much 
Warren had changed.” He was anxious, had recurring nightmares about killing people, 
and would wake up in a cold sweat. He became withdrawn and thought about suicide 
constantly. In 2003, he drank rust remover and had to be hospitalized. 

In 2001, Warren unlawfully purchased a handgun to sell to individuals to whom he owed 
money. He fully cooperated with an investigation by the ATF, and his actions were not 
deemed sufficiently serious to warrant incarceration. Two years later, however, suffering 
from partial paralysis and debilitating depression, Warren violated his probation by 
moving to his mother’ s house and failing to inform his probation officer. He served six 
months for the probation violation. Upon his release, in 2004, he was placed in removal 
proceedings and subjected to mandatory immigration detention. 

Warren remained in immigration detention for more than three years while he fought his 
deportation. During his entire period of incarceration, Warren was never granted a 
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hearing to determine whether his detention was justified. Indeed, even after the U.S. 

Court of Appeals for the Third Circuit found that he was entitled to apply for relief from 
removal, and remanded his case back to the immigration court, the government continued 
to subject him to mandatory detention. He was not released until he finally prevailed on 
his application for relief before the Immigration Judge. 

Commenting on his ordeal, Mr. Joseph said: “I joined the Army because I love the United 
States; I am very disappointed that I have been treated this way, but I still love this 
country.” 

Ahilan Nadarajah, an ethnic Tamil fanner who was tortured in his native Sri Lanka, was 
detained for nearly five years while seeking asylum in the United States. From the age of 
1 7, Mr. Nadarajah was brutally and repeatedly tortured by Sri Lankan Army soldiers who 
arrested him and accused him of belonging to the Liberation Tigers of Tamil Eelam 
(LTTE). Over the course of several arrests, soldiers beat him, hung him upside down, 
pricked his toenails, burned him with cigarettes, held his head inside a bag full of 
gasoline until he lost consciousness, and beat him with plastic bags full of sand. 
Eventually, Mr. Nadarajah tied to the United States in October 2001, where he was 
immediately arrested at the border. ICE then held Mr. Nadarajah in detention for nearly 
five years while he fought his case, despite an Immigration Judge twice holding that he 
was entitled to asylum and rejecting the government’s claims, based on false and secret 
evidence, that he was in fact a member of the LTTE. The BIA affirmed the grant of 
asylum, and the Attorney General declined further review, giving Mr, Nadarajah lawful 
status. 

Although Mr, Nadarajah was initially granted parole with bond, ICE subsequently 
rejected his attempt to tender money for the bond years later on the grounds that the bond 
order was “stale.” ICE also denied Mr. Nadarajah’s further parole requests after he won 
relief from the Immigration Judge and BIA. At no point during his lengthy detention did 
Mr. Nadarajah receive an opportunity to contest his detention before an immigration 
judge. Ultimately, in March 2006, Mr. Nadarajah was ordered released from detention by 
the U.S. Court of Appeals for the Ninth Circuit, which held that the immigration laws did 
not authorize his detention where his removal was not reasonably foreseeable, and that 
the government lacked any facially legitimate or bona fide ground for denying his parole 
request. 

Hiu Lui Ng, a Chinese national with a U.S. citizen wife and two young U.S. citizen 
children, was detained by ICE when he appeared for his green-card interview. Mr. Ng 
clearly posed no danger or risk of flight; he was a computer programmer with a good job 
and no prior criminal history, and he was eligible for a green card based on a petition 
filed by his wife. Yet he was detained for more than a year while he sought to reopen a 
past in absentia removal order, the validity of which he contested. His case became front- 
page news when he died in detention after failing to receive proper medical care and 
suffering horrendous abuse from prison guards, including an injury that caused him to 
break his spine. The New York Times criticized not only the way Mr. Ng was treated, but 
also the fact that he was detained in the first place. 
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Lobsang Norbu, a Buddhist monk from Tibet, fled China after he was arrested, 
incarcerated, and tortured twice on the basis of his religious beliefs and political 
expressions in support of Tibetan independence. He arrived in New York and was 
immediately placed in immigration detention pending the adjudication of his asylum 
claim. Mr. Norbu’s attorney fded a parole application that included an affidavit from a 
member of the American Tibetan community who pledged to provide Mr. Norbu lodging 
and ensure his appearance at any hearings. During Mr. Norbu’s ten-month detention, the 
government provided no response to this parole request, and Mr. Norbu was never given 
the opportunity to argue for his release before an Immigration Judge. In August 2007, the 
Board of Immigration Appeals reversed the Immigration Judge’s denial of Mr. Norbu’s 
asylum claim. Mr. Norbu is currently living in a Tibetan group home on Long Island, 
New York and working at a restaurant. He was granted adjustment of status. 

Alejandro Rodriguez, a Mexican national who has been in the United States since he 
was a baby, was detained for more than three years without a meaningful hearing on the 
propriety of his prolonged detention in light of the non-violent nature of his convictions 
and his strong community ties. Prior to his detention, Mr. Rodriguez lived near his 
extended family in Los Angeles, working as a dental assistant to support his two U.S. 
citizen children. 

His claim against removal hinged on whether he could be deported for two non-violent 
convictions — joyriding when he was 19, and misdemeanor drug possession when he was 
24. Mr. Rodriguez was denied release by ICE on the basis of administrative file custody 
reviews in which ICE rejected his requests for release based entirely on a written 
questionnaire, without even interviewing him. After Mr. Rodriguez filed a habeas petition 
in district court — but before the petition was adjudicated — ICE released him in 2007 on 
his own recognizance, revealing that the agency had never considered him a flight risk or 
danger to the community. He has remained released on conditions of supervision without 
incident. 

Melida Ruiz, a 52-year-old grandmother, was detained for seven months at Monmouth 
County Jail in New Jersey before she was finally released after winning her case. A 
longtime lawful permanent resident of the United States, with 3 U.S. citizen children and 
2 U.S. citizen grandchildren, she was arrested by ICE officers at her home in the spring 
of 201 1. She was placed into mandatory immigration detention based on a misdemeanor 
drug possession offense from nine years before for which she had not even been required 
to serve any jail time, and which was her sole conviction during thirty years of living in 
the United States. 

Although Ms. Ruiz was eligible for various forms of discretionary release from removal, 
and posed no danger or flight risk, and although she was the primary support for her U.S. 
citizen mother who suffers from Alzheimer’s disease, her 17-year-old and 1 1-year-old 
daughters, and her 5-year-old granddaughter, she was nevertheless forced to endure seven 
months of immigration incarceration. While she was in detention, her 17-year-old 
daughter gave birth to a boy. 
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Prior to her incarceration by ICE, Ms. Ruiz had worked full-time as a roofer with the 
United Union of Waterproofers and Allied Workers from 1996 until an accident in 2009, 
which left her with severe back and neck pain, pain which was aggravated to such extent 
while she was in detention that at one point her doctor feared she would require surgery 
to avoid paralysis. In granting her application for cancellation of removal, the 
Immigration Judge emphasized the “suhstantial equities in [her] favor” including her 
“work history, tax history and property ownership” as well as the fact that her family 
“would suffer significant hardship if she were deported.” The Immigration Judge also 
found that, despite the one conviction from 2002 which was “out of character,” Ms. Ruiz 
has been “a law abiding resident of the United States and a stalwart positive force for her 
family and friends.” ICE chose not to appeal the decision. Ms. Ruiz is now once again 
reunited with her family but at considerable emotional and financial cost, not to mention 
the approximately $28,595 that the taxpayers spent for her detention. 

Errol Barrington Scarlett is a longtime lawful permanent resident from Jamaica who 
has lived in the United States for over thirty years. The government subjected him to 
mandatory detention for five years without a bond hearing at various detention facilities 
even though he had successfully reentered society for a year and a half after his release 
from incarceration and before ICE took him into custody He had found employment 
with his brother’s real estate business and had been enrolled in a drug treatment program 
for over a year. Nonetheless, DHS placed him in removal proceedings and subjected him 
to mandatory detention. After a Federal District Court ordered that he was entitled to a 
bond hearing, he was released on bond. 

Raymond Soeoth is a Christian minister from Indonesia In 1999, when Reverend 
Soeoth and his wife fled Indonesia to escape persecution for practicing their faith, they 
could not have anticipated the treatment they would receive in the United States. Initially, 
Reverend Soeoth was allowed to work in the United States while applying for asylum and 
eventually became the assistant minister for a church. He and his wife also opened a 
small corner store. Yet when his asylum application was denied in 2004, the government 
arrested him at his home and took him into detention. 

Even though Reverend Soeoth posed no danger or flight risk, had never been arrested or 
convicted of any crime, and had the right to seek reopening of his case before both the 
immigration courts and federal courts, ICE insisted on keeping him in detention. He spent 
over two and a half years in an immigration detention center while the court decided 
whether or not to reconsider his asylum claim. During that time, he never received a 
hearing to determine whether his detention was justified. 

While in detention. Reverend Soeoth was isolated from his family and community as well 
as his congregation. His wife was unable to maintain the store that the couple had jointly 
run and she was forced to shut it down. In February 2007, Reverend Soeoth finally 
received a bond hearing as a result of a successful habeas corpus petition filed by the 
ACLU. Following that hearing Reverend Soeoth was released on a $7,500 bond. 

Although his asylum case was subsequently denied, the government granted him 
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“deferred action” status, a temporary form of relief that can be renewed annually on a 
discretionary basis, as part of a settlement reached because the government had subjected 
him to illegal forcible drugging during his detention. He and his wife subsequently 
prevailed on a motion to reopen their asylum case. 

Commenting on his ordeal. Reverend Soeoth stated that “T can’t understand why in 
America I must choose between two evils: going back to Indonesia to face persecution or 
being detained while T fight for asylum.” 

Saluja Thangaraja, who was released from immigration detention on her 26th birthday, 
fled Sri Lanka in October 2001 after being tortured, beaten and held captive there. She 
was detained at the United States-Mexico border later that month, on her way to reunite 
with relatives in Canada, and was imprisoned in a federal detention center near San 
Diego for over four and a half years, until March 2006. 

During years of civil unrest and turmoil, Saluja and her family were displaced from their 
home and forced to live in a police camp after conflict broke out in their small town 
between the Sri Lankan Anny and the Liberation Tigers of Tamil Eelam. After finally 
returning to her home, Saluja was twice abducted, beaten and tortured by the Sri Lankan 
army. Saluja went into hiding after her second abduction, and soon after the family 
decided she needed to leave the country to protect her life. 

Despite finding that she had a credible fear of persecution, the government refused to 
release her from detention while she sought asylum before the immigration court, the 
Board of Immigration Appeals (BIA), and ultimately the U.S. Court of Appeals for the 
Ninth Circuit. In August 2004, after almost three years in detention, the Ninth Circuit 
found that Saluja faced a well-founded fear of persecution if she were returned to Sri 
Lanka and granted her withholding of removal — a fomi of relief that prohibits the 
government from returning her to that country. In addition, the Court found Saluja 
eligible for asylum. 

Despite this stinging rebuke, the government continued to pursue Saluja’s removal and 
insist on her detention. Indeed, even after the Immigration Judge granted Saluja asylum 
in June 2005, the government appealed that decision to the BIA and refused to release 
Saluja. Saluja finally gained her freedom in March 2006, but only after the ACLU 
petitioned the district court for her release. Upon her release, she was finally able to 
reunite with her family in Canada, where she has now married and had a child. 
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March 13.2013 


The Honorable Bob Goodlatte 

Chairman, U S. House of Representatives Committee on the Judiciary 
The Honorable John Conyers Jr. 

Ranking Member, U.S. House of Representatives Committee on the Judiciary 

Members of the Committee 

U.S. House of Representatives 

2138 Rayburn House Office Building 

Washington, DC 2051 5 


The Honorable Patrick Leahy 

Chairman, Senate Committee on the Judiciaiy 

The Honorable Chuck Grassley 

Ranking Member, Senate Committee on the Judiciary 

Members of the Committee 

U.S. Senate 

224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Members of the House and Senate Judiciary Committees, 

We the undersigned organizations, working to ensure civil liberties and human rights in our 
communities, urge you to support the Department of Homeland Security Immigration and 
Customs Enforcement’s (ICE) efforts to increase efficiencies and fiscal accountability by 
releasing individuals who do not need to be detained under responsible immigration and fiscal 
policy. 

At the end of February, ICE confirmed that it was releasing people from its custody as part of a 
plan to reduce the detained population. ICE’s decision to reconsider when detention is necessary 
and to start releasing people from detention when there is no need to detain, is a step in the right 
direction on many levels. First and foremost, it means fewer people have to endure the 
indignities of imprisonment. Substandard medical care, physical, verbal and sexual abuse, lack of 
outdoor recreation, lack of access to legal services, and limited contact with family or the outside 
world, are just some of the hardships that pervade the experience of being detained. Second, 
detention is extraordinarily and unnecessarily expensive, costing approximately $ 1 64 per person 
per day, or nearly $60,000 per person for a year. In the last year, ICE custody operations cost 
American taxpayers nearly $2 billion. By reducing reliance on physical detention, the 
government can greatly reduce unnecessary costs. Third, there are proven alternatives to 
detention that meet the agency’s needs while being far more cost effective and humane. As ICE 
noted in its statements about the releases, alternative methods for supporting individuals to 
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appear for their immigration hearings can cost as little as $1 2 a day and are extremely effective 
in ensuring compliance with immigration procedures and orders. Releasing individuals on their 
own recognizance or on bond costs the U.S. government even less. In FY 2010, ICE’s ATD 
programs resulted in a 93.8 percent appearance rate for immigration hearings. Other models and 
pilots have had even higher compliance rates. Alternatives to detention also allow individuals to 
continue to work, to care for themselves and their families, and to access legal services to help 
with their immigration court cases. Finally, releasing parents who have been shown to qualify for 
release or alternatives to detention prevents children from ending up in our state foster care 
systems and saves our communities. 

Several members of Congress have criticized ICE for utilizing alternatives to detention, claiming 
that the agency is releasing people who pose a threat to public safety. ICE has confirmed 
publicly that no one was released who presented a safety threat and that it continues to evaluate 
custody decisions to ensure public safety. When evaluating our nation’s detention system, it is 
important to remember that while some immigrants in ICE custody have past criminal 
convictions, most do not, and those who do have already served their sentences. Furthermore, the 
overwhelming maj ority of those immigrants with past criminal convictions committed minor, 
non-violent offenses that did not threaten the safety of any other person. 

The sole legal purpose of immigration detention is for ICE to ensure that individuals appear for 
their court proceedings and comply with a final order of deportation. This goal can be met 
through far less costly and more humane alternatives. Congress should support the use of smarter 
and more consistent methods of determining when detention is necessary and releasing people 
from detention who need not be detained. Additional steps towards refonning immigration 
detention should include: 

1. Eliminating the detention bed quota. 

Congress has directed ICE to maintain 34,000 detention beds —each day-, and DHS strives to 
fill all of these beds each day. Quotas are antithetical to criminal law enforcement policy and, 
similarly, do not belong in immigration enforcement. No corrections system in the U.S. operates 
with quotas or target population levels. The deprivation of liberty is a serious matter that cannot 
be based on a quota rather than onjustified need. DHS must have flexibility in how it spends its 
custody and enforcement budget based on determined needs. Congress must therefore clarify that 
ICE need not detain persons who would not otherwise be detained in order to fill a minimum 
number of detention beds. 

2. Reducing the detention budget and increasing funding for community-based 
programs. 

In its FY 201 3 budget, the White House asked for a reduction in the detention budget, an 
increase in funding for alternatives programs, and the flexibility to use detention funds for 
alternatives where appropriate. Congress should honor this request and explicitly permit 
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flexibility in how ICE uses its detention funding, allowing ICE to divert detention dollars to 
programs that rely on effective, cheaper, and more humane, forms of custody. 


3. Repealing all mandatory detention laws and restoring discretion over cnstody. 

In FY 2011, approximately 45-64% of people in immigration detention on any given day were 
subject to mandatory detention. Mandatory detention, as prescribed in several sections of the 
Immigration and Nationality Act, requires that ICE hold certain categories of people in custody 
without access to the basic due process of a bond hearing. Congress should amend these statutes 
to restore discretion to the Department of Homeland Security and the Department of Justice to 
evaluate whether detention is necessary based on an assessment of flight risk and threat to public 
safety for every individual apprehended, including those subject to mandatory custody, and to 
make custody determinations subject to judicial review. 


We, the undersigned organizations, urge you to support these efforts to reform the immigration 
detention system so it may operate in a more fiscally sound and humane manner in accordance 
with our values as a nation that stands for liberty and justice. If you have any questions, please 
contact Emily Tucker, DWN Director of Policy and Advocacy, 

etuckerfifd eteiuign 


Sincerely, 


National Organizations: 


American Civil Liberties Union 
Americans for Immigrant Justice 
American Friends Service Committee 
American Immigration Council 
American Muslim Voice 
Communities in Action 
Cuentame 

Detention Watch Network 
Ella Baker Center for Human Rights 
Grassroots Leadership 
Human Rights Defense Center 
Immigrant Defense Project 
Immigrant Legal Resource Center 
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Lawler & Lawler 

Lutheran Immigration and Refugee Service 

National Center for Transgender Equality 

National Immigrant lustice Center 

National Network for Immigrant and Refugee Rights 

Rights Working Group 

The Advocates for Human Rights 

The Alliance for a Just Society 

United We Dream Network 

Unitarian Universalist Service Committee 

Women’s Refugee Commission 

State and Local Organizations: 


African Services Committee, NY 

American Gateways, TX 

Austin Immigrant Rights Coalition, TX 

Baurkot & Baurkot, NY 

Boston New Sanctuary Movement, MA 

Breakthrough, NY 

Coalicion de Lideres Latinos-CLILA, GA 

Colorado Immigrant Rights Coalition, CO 

Colorado Progressive Coalition, CO 

Conversations with Friends, MN 

El Refugio Ministry, GA 

Families for Freedom, NY 

Fanm Ayisyen Nan Miyami, Inc., FL 

First Friends of New Jersey and New York Corp, NJ 

Florida Coastal School of Law’s Immigrant Rights Clinic, FL 

Florida Immigrant Coalition, Inc., FL 

FloridaNew Majority, FL 

Georgia Detention Watch, GA 

Illinois Coalition for Immigrant and Refugee Rights, IL 
Immigrant Law Center of Minnesota, MN 
Immigrant Rights Clinic, Washington Square Legal Services, NY 
Interfaith Coalition on Immigration, MN 

Jesuit Social Research Institute/Loyola University New Orleans, LA 
La Raza Centro Legal, CA 

Massachusetts Immigrant and Refugee Advocacy Coalition, MA 
New Sanctuary Coalition, NY 
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New York Tmmigration Coalition, NY 
No More Deaths, AZ 

Northern Manhattan Coalition for Immigrant Rights, NY 
One Horizon Institute, KY 

Political Asylum/Immigration Representation Project, MA 

Rocky Mountain Immigrant Advocacy Network, CO 

Sisters of Mercy, Mid- Atlantic Justice Office, PA 

Sisters of Mercy, West Midwest Community, NE 

Sisters of Notre Dame de Namur, CA 

Survivors of Torture, International, CA 

Tennessee Immigrant and Refugee Rights Coalition, TN 

Texans United For Families, TX 

The Benedictine Sisters of Baltimore, MD 

The Immigration Justice Group - Central Baptist Church of Wayne, PA 
The Reformed Church of Highland Park, NJ 

University of Maryland Carey School of Law Immigration Clinic, MD 
Washington Community Action Network, WA 
Washington Defender Association’s Immigration Project, WA 
WeCountl, FL 

Who Is My Neighbor? Inc., NJ 
Cc: 


The Honorable Janet Napolitano, Secretary, U S. Department of Homeland Security 
The Honorable John Morton, Director, U S. Immigration and Customs Enforcement 
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AILA National Office 
Suite 300 
1331 G Street. NW 
Washington. DC 
20005-3142 

let 202.507 7600 
Fax: 202.783.7853 


1'eslinion.v of Ihr American Immigration Lawyers .Association 
Submitted to the 

Committee on the Judiciary of the C.S. House oF Representatives 
Hearing on .March I9, 20I3 

“The Release of Criminal Detainees by L'.S. Immigration and Customs 
Enforcement: Policy or Politics?" 

The American Immigration Lawyers Association (AILA) submits the following 
testimony to the Committee on the Judiciary AILA is the national association of 
immigration lawyers established to promote justice and advocate for fair and 
reasonable immigration law and policy AILA has over 12,000 attorney and law 
professor members 


www.aila.org 
Cnrmi Mlliane 

SuawD Duaie 
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The number ufimmigration detainees has more than doubled over the last 10 
years and more than tripled over the last 15 years - from 108.454 in 1996 and 
204,459 in 200 1 to 429.247 in 20 1 1 Spending on detention has increased 
exponentially as well, from S864 million seven years ago to S2 02 billion today 

The restraint of an individual's liberty is one of the most consequential 
government powers No one should be deprived of their liberty except as a last 
resort But every day, thousands of people - including asylum seekers and those 
with no criminal convictions - are detained by Immigration and Customs 
Enforcement (ICE) though they pose no flight risk or threat to public safely 
According to recent ICE data, as of May 2, 201 1,41% of immigrants in detentiun 
were classified at the lowest possible risk level 


ICE shiiiikl be releasing from institutional detention those individuals who should 
never have been detained in the first place Spending billions of taxpayer dollars 
to needlessly detain immigrants who could successfully and safely be released is a 
poor use of limited resources Immigration detention costs U S taxpayers 
between S)22 and SI64 per day Furthermore, the conditions of immigration 
detention fall well below appropriate standards for civil confinement 


Instead of detention. ICE has a range of other tools at its disposal to ensure court 
appearances, including setting a bond, releasing Individuals on their own 
recognizance, and using alternatives to detention ( ATD) Each of these options 
costs far less than institutional detention and imposes fewer restraints on liberty 
The ATD programs ICE currently operates cost as little as $14 per day and are 
grossly underutilized 


ICE. like every law enforcement agency, should make an individualized 
determination of risk before confining someone to a detention facility In facL it 
is ICE policy to screen each individual to assess the risk of flight and threat to 
public safety ICE's recently-launched Risk Assessment Tool is a step in the right 
direction If Implemented properly, it will assess the risk level of each individual 
apprehended, while taking into account the individual’s special vulnerabilities. 
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ICE could do more to expand its use of proven alternatives to detention, and Congress should 
appropriate more funding for AID programs. ATD programs are critical to the lives of 
noncitizens in removal proceedings, many of whose cases drag on for years and who would 
otherwise be separated from loved ones and isolated from community support, while being 
deprived of legal representation (over 80% of detained individuals are unrepresented). 

Community-based ATD programs should be established by law and funded by Congress. Non- 
governmental organizations (NGOs) are mission-driven and generate more community resources 
because of their ability to attract volunteers and donations of goods and services, and have a 
track record of creating effective community-centered release programs. 

Our laws should also ensure that intrusive or intensive forms of supervision are utilized only 
when necessary. Frequently, ICE improperly uses ATDs on individuals who should be released 
wdthout any supervision. ATD programs that retain custody over the person, such as electronic 
monitoring, should be reserved for individuals who do not meet the requirements of other less 
restrictive release options but who can otherwise be released from jail. 

Finally, AILA members are deeply concerned that our immigration laws do not always ensure 
that a neutral adjudicator can review ICE’ s initial detention decision in order to determine in 
each case whether detention is necessary and lawful. As currently applied by ICE, mandatory 
custody or detention laws automatically deny bond hearings to entire groups of people. These 
laws deny noncitizens basic due process and must be reformed. Categorical laws that mandate 
deprivation of liberty - no matter the specific circumstances of a person’s case - run afoul of 
basic principles of fairness and due process. 

Immigration officers and judges must have the authority in all cases to consider alternatives to 
detention for individuals who are vulnerable or pose little risk to communities and to consider in 
each case whether continued detention is necessary and lawful. Further, ICE should be required 
to place each individual in the least restrictive setting available, and use alternatives to detention, 
such as release on recognizance, bond, supervision, or ankle GPS monitors. 



88 


’I ^ r human rights first 

STATEMENT FOR THE RECORD 
On 

“The Release of Criminal Detainees by U.S. Immigration and Customs Enforcement: 

Policy or Politics?” 

Submitted to the 

House Judiciary Committee 

March 19,2013 




ABOUT HUMAN RIGHTS FIRST 

Human Rights First is an independent advocacy and action organization that challenges America 
to live up to its ideals. We believe American leadership is essential in the struggle for human 
rights so we press the U.S. government and private companies to respect human rights and the 
rule of law. When they don’t, we step in to demand reform, accountability and justice. Around 
the world, we work where we can best harness American influence to secure core freedoms. 

We know that it is not enough to expose and protest injustice, so we create the political 
environment and policy solutions necessary to ensure consistent respect for human rights. 
Whether we are protecting refugees, combating torture, or defending persecuted minorities, we 
focus not on making a point, but on making a difference. For over 30 years, we’ve built 
bipartisan coalitions and teamed up with frontline activists and lawyers to tackle issues that 
demand American leadership. 

Human Rights First oversees one of the largest pro bono legal representation programs for 
asylum seekers and refugees in the country, working in partnership with and training volunteer 
attorneys at top U.S. law firms. Together we have helped thousands of persecuted refugees gain 
the protection they deserve and begin new lives in safety and freedom, winning about 90 percent 
of our cases. 

Based on the experience of our Pro Bono Asylum Legal Representation Program, we advocate 
for access to asylum, for fair asylum and immigration procedures, and for U.S. compliance with 
international refugee and human rights law. Every year, thousands of asylum seekers including 
survivors of torture and genocide; women escaping the threat of “honor killings;’’ and people 
persecuted because of race, religion, political views, or sexual orientation seek protection in the 
United States. But all too often they end up behind bars in immigration detention, left to navigate 
an immigration system that is daunting even for native English speakers. Human Rights First’s 
extensive research on U.S. detention of asylum seekers and recommendations includes: How to 
Repair the U.S. Immigration Detention System: Blueprint for the Next Administration (2012), 
Jails and Jumpsuits: I’ran.sformirig the U.S. Immigration Detention System - a t'wo-Year Review 
(20 1 1), U.S. Detention of Asylum Seekers: Seeking Protection, Finding Prison (2009), In 
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Libert}! ’s Shadow: U.S. Detetition of Asylum Seekers in the Era of Homeland Securit}! (2004)/ 
and Refugees Behind Bars: The Imprisonment of Asylum Seekers in the Wake of the 1996 
Immigration Act (1999). In fall 2012, we convened a series of public events across the country, 
“Dialogues on Detention: Applying Lessons from Criminal Justice Reform to the Immigration 
Detention System,” to identify best practices in criminal justice that could help bring needed 
improvements to U.S. immigration detention policy and practice.^ 

IMMIGRATION DETENTION 

Every year, U.S. Immigration and Customs Enforcement (ICE) detains about 400,000 
immigrants - including thousands of asylum seekers - in a sprawling system of jails and jail-like 
facilities across the country at a cost to taxpayers of $2 billion. The government’s purpose in 
detaining immigrants is limited: to ensure that they show up for their removal hearings, and that 
they comply with removal orders if necessary. Individuals in detention include asylum seekers 
fleeing persecution in their home country, legal immigrants who overstayed their visas, recent 
border crossers, and lawful permanent residents with criminal convictions - for which they have 
already served any sentence - that subject them to mandatory detention or that may make them 
removable. In 2009, according to the most recent publicly available statistics, 1 I percent of 
ice’s detained population had convictions for UCR Part 1 Violent Crimes.^ Almost half have no 
criminal record at all.'* 


The costs of immigration detention have risen dramatically over the past 1 5 years, as detention 
levels have more than tripled — from 108,454 detainees in 1 996 to an all-time high of 429,247 in 


^ Human Rights First. How to Repair the tj.S. hninigration Deteiniott System: Blueprint for the Next Aditiiiiistratioti (20t2) at 
I’/ip «i n I htui-iAu ii_;> ' ' L'u r?' ‘ uJ' p-h )!>i! set' ll 2 .ili'm _! V.. hl udpimi pdf: .Jails and 

Jump suns: Transfornimg the U.S. Immigration Detention Svsiern - a Two-Year Review i20l 1 ) al 
htip _ wvM jiumanrig^it^t r“_ ngwp- ontent p if IIPF -J; i!'.-anJ- ^i;th'Mr>x'rei.'!r • pJ’' ( S Deientuin of 4.s}’liim 

Seekers: SeehngPn itection FindtngPri'^on (20()4i at htt; i\ 4 ih'm s<y-y nte / 1 aiih> vV-. pr U90-f29-RP-hff- 

tT'.i hi pJeu’Hiiian-rejiort.pdJ: Detention of Asylum Seekers: Seeking Protection. Finding Prison (2009 1 al 

, !>ip ' ij « ii.h iaii incl'tsfit’ . t ‘’i-y •!, ’iptugd' ^ df ' J - RP-’irf-u i Uihi-deleiiti 'O-Ufintf V IitLibern sShadow: U.S. 

Detention o1 Asylum Seekers in the Era of Homeland Securitvi20i)4i 3iUp;._’Av\ vv,!!iiraannei.ilyiir!sUjrg, ’.vp- 
content iifipaPb pdf Ljbci't\-s Shaclow.pdf . 

^ See litjp __ ^•flimanriahtsilrst.ofg-'oiir-woflc'fciugcc-DroiecTion.djaiogues-on-dctciitioii- . 

^ Dr. Dora Seliriro, Immigration Detention Overview and Recommendations (Washington, DC: Immigration and Customs 
Enforeement, 2009), p. 6, available at h ftp:. ■Www.iec. gov-doc lib'aboutofficcs,'odpD/pdt''icc-dctcntioa-fpt. pdf . 

Jails and Jumpsuits, p. 2. 





91 


fiscal year (FY) 2011. Congress has annually appropriated the funds to sustain and expand the 
immigration detention system — from $864 million seven years ago to $2 billion today. These 
dramatic increases have continued — and been maintained — even as criminal justice systems 
across the country have recognized that effective alternatives to detention can create tremendous 
cost-savings and more humane outcomes for individuals, while also achieving governmental 
objectives. Alternatives to detention cost ICE on average $8.88 per day per individual — more 
than $150 a day less than detention. Meanwhile, ICE’s requested budget of almost $2 billion for 
detention InFY 2013 was 18 times its requested budget of $1 12 million for alternatives to 
detention. 

ALTERNATIVES TO DETENTION 

Alternatives to Detention (ATD) programs generally provide for release from immigration 
detention with additional supervision measures intended to ensure appearance and compliance. 
Several successful ATD programs have been tested in the United States over the years, including 
programs run by the Vera Institute of Justice and by Lutheran Immigration and Refugee Service. 
These programs documented high appearance rates, and saved government funds by allowing for 
the release of individuals from more costly immigration detention. 

ice’s Alternatives to Detention program is currently provided by B1 Incorporated, a private 
company owned by the publicly traded prison company GEO Group. A full-service program 
provides “intensive case management, supervision, electronic monitoring, and individual service 
plans,” and a technology-only program uses GPS tracking and phone reporting. B1 says its 
programs help “mitigate flight risk and guide the participant through the immigration court 
process.”’ According to BJ’s annual report to the U S. government, in 2010, 93 percent of 
individuals actively enrolled in ATDs attended their final court hearings, and 84 percent 
complied with removal orders.'’ 


’ BI Incorporaled. Inlensive Siiperviaion Appearance Program II: An Allemalivea lo DeleirLion Program tor Lhe U.S. DeparlmenI 
of Homeland Security. (BI Incorporated, CY 2010), pp. 4-5, 17, 21. BI and ICE have named the fiill-scrvicc and technology-only 
programs LogeLher "ISAP II” — a new version of lhe Intensive Supervision Appearance Program that began as a pilot in 2004. 

BI Incorporated, pp. 4, 5, 17, 21. 
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The International Covenant on Civil and Political Rights (ICCPR), which the United States 
ratified in 1992, guarantees the right to liberty and the right to be free from arbitrary detention to 
asylum seekers and other immigrants. The protection against arbitrary detention contained in the 
ICCPR and other human rights conventions requires an individualized determination that 
detention is necessary.’ The guidelines of the U.N. High Commissioner for Refugees and a range 
of other international authorities have made clear that detention should only be used in limited 
circumstances, and alternatives to detention should be considered before resorting to detention. 

In the criminal justice system, individuals whose cases are pending are routinely put on 
supervised release programs, or released on bail or recognizance, following individualized 
assessments of the need to detain. Tim Murray, executive director of the Pretrial Justice Institute, 
the nation’s leading pretrial services organization since 1976, has said “[i]n criminal justice 
systems across the country, a dramatically growing number of jurisdictions are using 
scientifically validated risk assessments to identify low risk individuals who can be released 
pending trial without unduly endangering the community or court processes. Over the past 
decades, communities served by evidenced-based pretrial services programs have experienced 
reductions in needless pretrial detention and its staggering fiscal and social costs without a 
corresponding increase in failure to appear or re-arrest while on release.”* Steve J. Martin, 
former General Counsel of the Texas prison system, has stated, “The individuals detained by ICE 
are exactly the type of folks who should be considered for supervised release, or for release on 
bail or recognizance. When we deal with pretrial individuals in the criminal context, best practice 
is to utilize the lowest restrictions possible that will ensure court appearance. It saves money and 
reserves jail space for those who actually need to be jailed.”’ 

During Human Rights First’s 201 2 Dialogues on Detention, the director of the Santa Clara 
Office of Pretrial Services reported that independent auditors found that pretrial services saved 
$26 million for Santa Clara County over the course of six months in 201 1.*° The director of New 


' International Covenant on Civil and Politieal Rialits. Dec. 16, 1966, 999 U.N.T.S. 171, 6 I.L.M. 371 

' Sec ^ trp h nn i iUkM-'iii ,t tnk Jo 1 ^ o] -.e. ^u^stration -p iese nt s-oppo r tuniu’-to- r ednc e-unneces sarv-iirm ii yat i on - 

dcTcnfion-c o sts/ . 

See 111 S’ V . \ hi'iM iu s ' ' '3 A* ^ ii <nf’liiariO-:jels-rs cor d-si,r aiahi-c >n-ice-dclairiee-reie ases -pave!d-\\av -L6r- 

nrillonajiOiaiogiie-aKDUs-allernabves- 

' '^'■'c nUp ’'^^v 0 ' ’’ ‘■it ■l’’^ Man'i-'^nieir JOAuditDocumcnts'rTSFinalReport.pdf . 
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Orleans new comprehensive pretrial services program reported that it could potentially save 
Orleans Parish $1.4 million per year." Indeed, pretrial services and other alternatives to 
detention have been endorsed as cost-savers by a diverse range of groups including the Council 
on Foreign Relations Task Force on U.S. Immigration Policy, Heritage Foundation, Texas Public 
Policy Foundation, Pretrial Justice Institute, Vera Institute of Justice, International Association of 
Chiefs of Police, and the National Conference of Chief Justices. 

ICE should bring its practices into line with human rights standards and incorporate best practice 
in criminal justice systems and bipartisan reform recommendations by shifting its enforcement 
resources from detention to alternatives. To realize actual cost-savings for taxpayers, alternatives 
should be used in place of detention that is unnecessary rather than primarily as a supplement to 
existing levels of detention. 

There is a major obstacle to this policy change, however. The bed “mandate” in the existing 
Homeland Security appropriations bills precludes the agency from making decisions about 
detention based on its enforcement priorities, policies, and need. It also makes it impossible for 
effective alternatives to detention and other increased efficiencies to create cost-savings for 
taxpayers - an irresponsible approach for the federal government to take when the nation is 
recovering from a major recession and Washington seeks to reduce federal spending. But without 
an elimination of the “mandate,” the $2 billion annual detention budget will continue to be spent 
to diminishing effect. 

FAIR AND SMART DETENTION PRACTICES: ADDITIONAL REFORMS 


Under current U.S. policies, many asylum seekers and immigrants do not have access to prompt 
court review of their immigration detention, contrary to U.S. commitments to human rights, 
refugee protection, and basic fairness. For example, the initial decision to detain an asylum 
seeker or other “arriving alien” at a EJS. airport or border is “mandatory” under the expedited 
removal provisions of the 1996 immigration law. The decision to release an asylum seeker on 
parole - or to continue his or her detention for longer - is entrusted to local officials with ICE, 

' ' See http: '7\\A\'A\'.hi]manrightsfirsT.org%p-contenT/i]ploads/pdf'nola_dod_fact_sheet.pdf. 





which is the detaining authority, rather than to an independent authority or at least an 
immigration court. Several other categories of immigrants - including lawful permanent 
residents convicted of a broad range of crimes, including simple drug possession and certain 
misdemeanors, as well as more serious crimes, and who have already completed their sentences - 
are also subject to “mandatory” detention, and deprived of access to immigration court custody 
hearings.*^ 

Article 9(4) of the ICCPR provides that “anyone who is deprived of his liberty by arrest or 
detention shall be entitled to take proceedings before a court. . . .” The 195 1 Refugee Convention 
and its Protocol, to which the United States has also committed, make clear that refugees should 
not be penalized for illegal entry, and the United Nations High Commissioner for Refugees 2012 
Guidelines on Detention emphasize that those detained should “be brought promptly before a 
judicial or other independent authority to have the detention decision reviewed” within 24 to 48 
hours. In a 2012 report, the U.N. Special Rapporteur on the Human Rights of Migrants stressed 
that states should provide “automatic, regular and judicial review of detention in each individual 
case,” and the Inter-American Commission on Human Rights specifically called on the United 
States to ensure that immigration courts be allowed to review release decisions made by 
immigration officers.'^* 

Individuals held in ICE detention wear prison uniforms and are typically locked in one large 
room for up to 23 hours a day, they have limited or essentially no outdoor access, and they visit 
with family through a Plexiglas barrier. The U S. Commission for International Religious 
Freedom concluded that these kinds of facilities “are structured and operated much like 
standardized correctional facilities” and are inappropriate for asylum seekers.*’ A 2009 DHS-TCE 


“ See INA § 236(c); 8 CFR § 208.30, 212.5, 235.3, and 1003.19. 

United Nations High Commissioner for Refugees. Detention Guidelines: guidelines on the applicable criteria and standards 
relating to the detention of asylinn-seekers and alternatives to detention (2012) ]i fp sv nlur '!£' Liiul 

Inter -American Commission on Human Rights. on Immigration in the Lnited States: Detention and Due Process. 

OEA/Ser.L/V/II.Doc 78/10, December 30. 2010. 1 139. 418. 529, 431 
U.S. Commission on International Religious Freedom, /l5i'/ww5'eeA-e/-s in Expedited Removal Volume II (2005), p. 189, at 
h i [p:7 \v\v v\ .iiscir f.i^u u'inia aes. 's l Dries 'j.idi- as vlum seekers- ERS RpiVolII .u Jf USCIRF. Expedited Removal Study Report Card: 
Two Years Later (2007), p . 5. 
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report confirmed that “all but a few of the facilities that ICE uses to detain aliens were built as 
jails and prisons.”*® 

In 2009, DHS and ICE committed to shift the immigration detention system away from its 
longtime reliance on jails andjail-like facilities to facilities with conditions more appropriate for 
civil Immigration law detainees.*’ Since then, ICE has opened two facilities with less-penal 
conditions and made progress on some other aspects of detention reform. ICE continues, 
however, to hold the overwhelming majority of its daily detention population in jails and jall-like 
facilities, with a full 50 percent held in actual jails. 

The UNHCR, in its 2012 guidelines on detention, as well as other International human rights 
authorities, have confirmed that asylum seekers and other immigration detainees should not be 
detained in facilities that are essentially penal facilities, nor should they be made to wear prison 
uniforms but should instead be permitted to wear their own civilian clothing.'** As documented 
in Human Rights First’ s 20 1 1 report Jails atidJumpsuits: Transforming the U.S. Detention 
System A Two-Year Review’, and discussed during Human Rights First’s 2012 Detention 
Dialogues, many criminal correctional facilities actually offer less restrictive conditions than 
those typically found in immigration detention facilities, and corrections experts have confirmed 
that a nonnalized environment helps to ensure the safety and security of any detention facility. 
The American Bar Association, at its annual meeting in August 2012, adopted civil immigration 
detention standards that outline the conditions that should be required in connection with 
detention of civil immigration detainees.*'* These conditions include proximity to legal services, 
privacy, freedom of movement within a secure facility, access to outdoor recreation, contact 
visitation, and the ability to wear one’s own clothing. 


Schriro, p. 21. 

^ Jai/s and Jumpstuls: pp. 4-6. aWiV'i iia _i ijif *]_ -.t it _ ■'\p > ji'k iit iipj i I pdiJul'' ’ HDUsiii t '.oort.p d f. 

ciling ICE, "Fad Sheet: 2009 Immigi Uion Delenlion Reiuims dllilip \\ i i^ijjp'’-' c- ln_i i_ 

?,009 rcfo riri h tm: ICE Strategic Plan FY 20 1 0-2014 (Washington. DC; ICE. 2010i. p. (>; 

ICE. “Fact Sheet: ICE Detention Reiorm Principles and Next Steps, news release, October 6. 2009, at 

htrp: '.'WA\Av.dhs.sov xiibfar/,-asscts.'pfcss icc detention reform fact shcct pclf: DHS press conference, October 6, 2009, video 

recording. httpj^,p;\\\vw.c^panvideo.org^^]nT3grani;'2S^93 !.3-.lt and 2009 DHS/ICE Report, pp. 2-3. 

' ^UNHCR, Detention Guidelines. 

See ABA Civil Immigration Detention Standards at 

http:-''W’WAv.amcricanbai'.org-’contcnt-dam-aba,'adniinisTraTivc,-immigfatioii,'abaimmdctstds. aiUhchcckdam.pdf . 
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To bring its practices into line with human rights standards and incorporate best practices in the 
criminal justice system, ICE should conduct an individualized assessment of the need to detain, 
and when detention is necessary, only use facilities with conditions that provide a more 
normalized environment. Jails or jail-like facilities are inappropriate for civil immigration law 
detainees, and should not be used by ICE. 

RECOMMENDATIONS 

To bring U S. practice into line with human rights standards and incorporate best practice from 
the criminal justice system. Congress should facilitate a transformation of US. detention policy 
and practice via any immigration legislation, as well as the appropriations process. These 
changes will save government resources. Human Rights First’s How to Repair the US. 
Immigration Detention System, a full set of recommendations for reform, is attached to this 
statement. 

Specifically, to implement an effective system of alternatives to detention and reduce 
unnecessary detention costs. Congress should: 

■ Direct DHS to use alternatives in place of more costly detention when it is not 
necessary, rather than as a snpplement to existing levels of detention. Detention 
should be used only when the threat to public safety or risk of flight cannot be 
addressed through less drastic measures. 

■ Eliminate language referencing a specific number of detention beds in DHS 
appropriations bills. The bed “mandate” precludes the agency from maldng 
detention decisions based on enforcement priorities and policies, and the actual need 
to detain. It also prevents potential cost-savings of millions of taxpayer dollars 
annually. 

■ Allow ICE to exercise its executive authority to allocate the enforcement and 
removal budget as needed between detention and more cost-effective alternatives 
to detention. The administration included this flexibility in its FY 2013 Budget 
Request for DHS. 


q 



■ Prevent unnecessary detention by requiring and overseeing ICE implementation 
of a validated dynamic risk classification tool nationwide. ICE should assess 
eligibility for alternatives to detention in each individual case before resorting to 
detention, as well as assessing eligibility for ATDs periodically during detention. 

■ Reduce costs by recognizing that restrictive measures can constitute custody. 

ICE should consider restrictive measures that are sometimes characterized as ATD to 
constitute custody or detention for the purposes of the mandatory detention laws at 
INA § 236(c) and § 235(b)(1)(B), and enroll detainees subject to mandatory detention 
who are otherwise eligible for release (because they pose no public safety risk) into 
those programs.^” 

■ Support steps to reduce delays in the immigration court system. Congress, 
through appropriations for the Department of Justice, should prioritize adequate 
funding for the immigration courts, which are currently experiencing substantial 
backlogs and delays. Timely hearings and case resolutions would maximize the cost- 
savings that can be realized through ATD programs, in addition to advancing justice 
and fairness. 

■ Require the establishment of government-funded community-based models and 
case management in nationwide system of alternatives to detention ICE’s 
alternatives programs should use full-service community-based models that provide 
individualized case management, increase access to legal and social service providers 
through meaningful referrals, and provide information about immigration court and 
case matters. 

To address other deficiencies in U.S detention policy and practice. Congress should: 

■ Direct the Department of Justice and DHS to revise regulatory language to 
provide access to immigration court custody hearings for “arriving aliens.” 

Even with improved parole guidance, the absence of prompt, independent court 


See AILA memo, "The Use oi’Eleelronie Moniloring and Other Alternatives to Institutional Detention on Individuals 
Classified under INA § 236(e),'' (August 6, 2010), available at: \vv\'Vv.nilc.org'doetiment.htmr?id“94. No legal authorit>' direetly 
addresses DHS's discrelion lo use allernalives lo delenlion for mandalorily detained populations under §236(c), because neither 
the INA nor any regulations eontemplated the use of new tools. 



review of decisions to detain arriving asylum seekers and other detained immigrants 
is inconsistent with U.S. obligations under the Refugee Convention and the 
International Covenant on Civil and Political Rights. 

■ Require DHS to implement standards and conditions in line with the American 
Bar Association’s proposed civil immigration detention standards. ICE should 
implement standards based on the ABA’s proposed standards that would permit 
detainees to wear their own clothing, move freely among various areas within a 
secure facility and grounds, access true outdoor recreation for extended periods of 
time, access programming and email, have some privacy in toilets and showers, and 
have contact visits with family and friends. To promote compliance, these standards 
should be incorporated into contracts and promulgated into regulations. 

■ Amend INA §235 and §236 to provide that all detention decisions be made on an 
individual basis, reviewable by an immigration court. Congress should revise 
laws so that an asylum seeker or other immigrant may be detained only after an 
assessment of the need for detention in his or her individual case, rather than through 
automatic or mandatory detention. 

Thank you for convening this important hearing. Human Rights First looks forward to working 
with Congress and the Administration to advance reform of the U.S. immigration detention 
system. 
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American Friends 
Service Committee 


American Friends Service Committee statement for the Congressional Record 
pertaining to the House Committee on the Judiciary 
Tuesday. March 19. 2013 

The American Friends Service Committee jAFSC) is an almost lOO-year old faith'based organization grounded 
in Quaker belief in the dignity and worth of every person. AFSC provides direct legal services, engages in 
organizing with immigrants and allies including advocacy and movement building throughout the U.S. We 
directly support immigrants and refugee workers and their communities to organize themselves to raise their 
issues as a way to affirm their aspirations and needs, and to continue to make contributions to this nation. 

Our immigration policy recommendations are grounded In AFSC's history and values as a faith-based 
organization and in the voices of the communities with whom we are deeply connected. The basis of U.S. 
immigration policy should be the protection of human rights and equal opportunity. Efforts designed to ensure 
compliance with immigration laws must also be rooted in these principles of fairness, equality, and protecting 
the human dignity of ail. AFSC calls for an end to the detention and deportation system that has torn apart 
families, and instead encourages that the human rights of liberty and due process are enforced. 

The increasingly militarized U.S. borders continue to undermine the well-being of border communities. 
Communities with whom we work along the U.S.-Mexlco border report a distressing range of ongoing civil and 
human rights abuses which include racial profiling and harassment by federal taw enforcement officials, Since 
the establishment of border control policies in 1993, at least 7,000 migrants have lost their lives. From 2009- 
2012, 19 Border Patrol-related killings of border residents and migrants have been reported. Lack of 
accountability and inadequate oversight of the Border Patrol invites further human rights abuses. 

AFSC offers the following policy recommendations: 

• Demilitarize the U.S.-Mexico border and cease all enforcement policies and practices that criminalize 
and punish immigrants. 

« Prevent the extension of militarized border operations to the U.S.-Canada border and the interior of 
the U.S. 

• Reduce the excessive numbers of Border Patrol agents while increasing investment in oversight 
mechanisms for the Office of the Inspector General ar>d other independent investigative bodies. 

• Require border enforcement agencies and their agents to comply with local, national, and 
international laws and civil and human rights along the border region and in the interior of the 
country. 

AFSC urges the Committee to exert visionary leadership and to support new immigration policies that respect 
the human rights and equal economic opportunity of alt in our communities. Thank you for this opportunity to 
submit testimony. 
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Friends Committee on National Legislation 

... II Quaker IM’y in the public inicresi 

March 18.2013 

Friends CommiUee on National Legislation statement for the Congressional Record 
House Judiciary Committee Hearing 
Tuesday. March 19.2013 

The Friends Commillee on National Legislation. Founded in 1943. is guided by the spiritual 
values of the Religious Society of Friends (Quakers). Our work on immigration is led by the call 
for right relationships among people and between individuals and God. We believe that lespcct 
for human and civil rights is essential to safeguarding the integrity of our society and the inherent 
dignity of all human beings. We recognize that governments have an indispensable role in 
upholding these rights and citizens have the responsibility to make governments more 
responsive, open, and accountable. 

Therefore, we call for humane comprehensive immigration reform. We have seen the 
degeneration of the U.S. immigration system over the last three decades. Overly puititive laws, in 
tandem with increased enforcement and an inefftcient bureaucracy, Itave led to systemic 
violations of rights: indiscriminate raids, detention without due process, worker exploitation, and 
families separated for years or even decades. Humane immigration reform would restore 
integrity to the U.S. tradition of welcoming immigrants and prov ide real solutions to a broken 
immigration system. We believe that fundamental and comprehensive reform of U.S. 
immigration policy is needed in order to: 

• Create an orderly, equitable, and efficient legal immigration system: 

• Enforce employment and labor rights for all workers, regardless of immigration status: 

• Protect human and civil rights for immigrants currently living in the United Stales: 

• Support communities with large concentrations of immigrants and facilitate immigrant 
integration: and 

• Align enfoa-enieni with humanitarian values. 

Evidence indicates that border enforcement has been substantially addressed. The U.S. invests 
more in immigration enforcement hy the Ocparimenl of Homeland Security than in all other 
federal law enforcement agencies combined, live militarization of the border, including the 
construction of physical and virtual fences, does not effectiv ely stem undocumented migration. 
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affecuiig citizens as well as potential A functioning and hunmne legal immigratiun 

system will integrate immigi’anis into U.S. societyv reduce pressure on the border, and allow 
tedeuii agencies to focus on actual national seciirity crmceilis as well as rite illegal imftlcking of 
daigs. amis, and persons across maritime and iandborders. 

Ft^Nl H also concerned about the civil liberties implfcations of employer-based enfoicemetit 
mechanisms - - paniciilarlv a mandatory E-Verify system that will undoubtedly catch citizens, 
especiaUy those with foreign sounding names — m di«r nets. Employer-based enforcement 
systems that focus on individuals would reach much more widely than other approaches (such as 
the V sgorous enforcement of wage, hour and safety laws); If they are included in reform 
legislation, they must be balanced by protections of privacy, due process, and fuadamehtal 
fairness. 

Finally, we believe that federal immigration laws should be enfoi-ccd by jederafmithorities. fCB 
ACCESS programs implemented by state and local law enforcement agencies, including the 
ilindamentally flawed 287fg) and Secure Communities programs, create an atmosphere that 
subtly encourages racial profiling, and Interfere with local ofTicers’ primary task of promoting 
the safety and security o f communities. Such programs should not be a part of a refomted IfS. 
immigration system. 

We believe that the ti.S. government is capable ofdesigning and impiemeniing an equitable and 
humane munigration system that meets the needs of this nation and dennm,strates ti.S. leadership 
in compassion, fairness, and human rights. 
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LIRS Statement for Hearing: ^‘Thc Release of Criminal Detainee* by U.S. Immigration and 
Custom* Enforcement: Policy or Politics?*' 

House Committee on llte Judiciary 
March 19, 2013 
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Since the last time our federal immigration laws were rewritten in 1996, the scale and impact 
of immigration detention has ballooned. The current fiscal costs of immigration detention 
are staggering and largely avoidable. 
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Statement for the Record 
House Committee on the Judiciary 

“The Release of Criminal Detainees by U.S. Immigration and Customs 
Enforcement: Policy or Politics?” 

March l8, 2013 

The National Immigration Forum works to uphold America’s tradition as a nation of 
immigrants. The Forum advocates for the value of immigrants and immigration to the 
nation, building support for public policies that reunite families, recognize the 
importance of immigration to our economy and our communities, protect refugees, 
encourage newcomers to become new Americans and promote equal protection under 
the law. 

The National Immigration Forum thanks the Committee for holding this hearing on the 
matter of immigration enforcement and alternatives to detention and urges the 
Committee to look at immigration enforcement as part of broad immigration reform 
that includes an earned path to citizenship. 

One symptom of our broken immigration system is the exorbitant spending wasted on 
detaining hundreds of thousands of immigrants annually. Physical detention, as costly 
and severe as it is, should only be used in limited circumstances, such as for holding 
immigrants whose release would pose a serious danger to the community. For many of 
the individuals currently in immigration detention, the government could use less 
expensive alternatives to detention to serve their needs. Billions of dollars could be 
saved if the government reduced its overreliance on detention and properly allocated 
resources towards more humane and cost-effective alternative methods of monitoring. 

This past month due to what has become known as sequestration. Immigration and 
Customs Enforcement (ICE), located in the Department of Homeland Security (DHS), 
began prioritizing detainees, releasing some immigration violators who pose no danger 
to the community. In the month of February, ICE stated it released 2,228 individuals 
from ICE custody. However, ICE’s overall use of discretion has been limited so far, and 
resources are still being used to detain and deport aspiring citizens who pose no risk. 

Despite a more focused approach for immigration detention by DHS in the last two 
years, the budget for detention remains very high, with the White House requesting 
over $5.4 million per day for detention in its FY2013 budget request. The Senate 
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Continuing Resolution (CR) begin considered this week would spend over $2 billion for 
the remainder of FY13 and maintain the current requirement of 34,000 detention beds.” 
Two figures are used in calculating the average daily cost of immigration detention per 
person: $122 per daily bed is the number ICE provides in its FT13 Budget Justification 
documents for detention costs, but $164 per daily bed includes ICE’s operational 
expenses and salaries associated vdth detention. 

• $1;959>363)000 FY 2013 Presidential annual budget request for custody 
operations / 365 days in a year = $5.4 million per day. 

• $5.4 million per day / 32,800 immigrant detainees = $164 daily cost to tax payers 
per immigrant detainee. 

Detention should not be used as the default approach to enforcing immigration laws. 
Less wasteful and equally effective alternatives to detention (ATD) exist. They range in 
cost from as low as 30 cents to $14 a day. If ICE limited its use of detention to 
individuals who have committed violent crimes, the agency could save nearly $4.4 
million a night, or $1.6 billion annually— an 82% reduction in costs. Also, it is important 
to note that in FY 2010, the last year for which appearance data is available, ATD 
programs appearance rates for immigration hearings was 93.8 percent. Therefore, an 
examination of the numbers makes it clear— the dollars spent to detain immigrants do 
not add up to policy that makes sense. 

Fiscal accountability by the Federal Government is critical in our current economy, yet 
immigration detention continues to raise enormous fiscal concerns. Many non-criminal 
aliens are still detained in expensive facilities, both local jails paid for by ICE or ICE- 
contracted detention facilities, when less expensive alternatives that still maintain 
immigration integrity by ensuring appearance for removal hearings are available. The 
government must be prudent with its limited resources by detaining only those who 
actually pose a risk to public safety or have previously demonstrated that they are a 
flight risk.. Prioritizing the use of scarce resources is the responsible thing to do, is 
consistent with other immigration policies, and will help accomplish the important 
objective of promoting national security. 



109 
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JUSTICE CENTTR 

A HUmANO .'J LUNCE PROGRAM 

Statement of Mary Meg McCarthy. Executive Director 
Heartland Alliance's National Immigrant Justice Center 

Submitted to the House Judiciary Committee 

Hearing on the Release of Criminal Detainees by U.S. Immigration and Customs Enforcement 

March 19, 2013 

Chairman Goodlatte, Ranking Member Conyers, and members of the Committee, thank you for the 
opportunity to submit testimony tor today's hearing. 

Heartland Alliance's National Immigrant Justice Center (NUC) Is a nongovernmental organization 
dedicated to ensuring human rights protections and access to justice for immigrants, refugees, and 
asylum seekers, through direct legal representation, advocacy. Impact litigation, and education. 
Since Its founding 30 years ago, NUC has safeguarded the rights of non-citizens, particularly those 
held in immigration detention. Each year. NUC and Its network of 1,500 pro bono attorneys provide 
legal counsel and representation to nearly 10.000 individuals, making It the largest legal service 
provider for noncitizens. NUC conducts 'Know Your Rights" presentations in immigration detention 
facilities, operates a detention hotline, and responds to correspondence from detainees throughout 
the country. In each capacity. NUC encounters Individuals who pose no threat to our communities, 
and should not be detained. 

As co-chair of the Department of Homeland Security (DHS)/Nongovernmental Organization 
enforcement Working Group, which includes 100 immigrant rights organizations, legal aid providers, 
and academics, NUC facilitates ongoing dialogue on issues of immigration enforcement and 
detention. NUC is a leading voice within the Midwest Coalition for Human Rights, a network of 56 
organizations that promotes and protects human rights ih America's heartland, in these and other 
coalitions. NUC shares its on-the-ground experience to advocate for policy changes. 

It is good policy to create and maintain a cost-effective Immigration detention system that respects 
due process. America has built a massive immigration detention system which unnecessarily 
detains thousands of Individuals dally. Including asylum seekers, longstanding community members, 
children, and many others who pose no threat to society. Detained Immigrants do not have access 
to appointed counsel, and without attorneys or Information about their rights, they are particularly 
vulnerable. 

In 2009, the Obama administration announced a series of reforms to create a more "cIvH" 
immigration detention system, recognizing that the vast majority of men and women in DHS custody 
do not have criminal histories and pose no threat to the community. The administration's 
commitment to create a “truly civil* Immigration detention - one that includes sound medical care, 
adequate oversight mechanisms, and fiscally prudent detention practices - is yet to be realized. 
Today, I would like to outline three steps that this Committee can take Immediately to Improve our 
immigration detention system, particularly in light of the recent sequestration; 1) eliminate the 
detention bed quota: 2) Increase funding for and use of alternatives to detention programs: and 3) 
give the immigration court system adequate resources and allow judges to review detention 
decisions. 
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Testimony of National Immigrant Justice Center 
House Judiciary Hearing on ICE Detention Releases 
March 19, 2013 


I. Eliminate the Detention Bed Mandate 

Immigration detention is the fastest growing incarceration system in the United States.^ Each year, 
DHS spends more than $2 billion to detain more than 400,000 men, women, and children in a 
patchwork of 250 facilities, including county jails and prisons operated by private corporations. A 
majority of individuals In immigration detention do not need to be detained and pose no threat to our 
communities. A USA Today report from last month exposed internal U.S. Immigration and Customs 
Enforcement (ICE) memos pressuring officers to target immigrants without a prior criminal record or 
with only minor offenses to boost its enforcement statistics.^ 

Several months ago, two Rwandan women came to the United States seeking asylum and were 
immediately sent to a detention center in Georgia, where they remain detained despite several 
efforts to have them released. In addition, an NUC's client remains detained after 18 months, even 
though he has no criminal record and is a victim of constant harassment in detention because he is 
gay and acts effeminately. In response to ICE’s recent release of detained immigrants across the 
country, DHS Secretary Janet Napolitano stated, “there were some very, what I would call very low- 
level, low-risk detainees that could be put in a supervised release program.’’^ The reality is that 
these individuals do not need to be detained. The reality is that we lock them up to meet an arbitrary 
and costly quota. 

DHS and some members of Congress interpret appropriations language to mandate a daily detention 
level of 34,000— a micro-managing approach that does not exist in any other law enforcement 
context. The bed “mandate” steers the agency away from making decisions about detention based 
on its enforcement priorities or true public safety concerns. Instead, this perceived mandate creates 
an arbitrary quota that unnecessarily drains government resources. It deters DHS from pursuing 
cost-saving measures, such as alternatives to detention, which ensure individuals’ compliance with 
enforcement policies and provide for an efficient immigration adjudicative process at a fraction of 
the cost. 

DHS should have the flexibility to do its Job efficiently and effectively. At a time when the nation is 
recovering from a major recession and seeking to reduce federal spending, it is irresponsible for 
Congress to mandate DHS to maintain an unnecessarily costly detention system. Congress must 
eliminate this mandate. 

II. Expand Alternatives to Detention Program 

If Congress permits DHS to use money now tied up by the detention bed quota to expand the use of 
alternatives to detention programs, the agency will be able to fulfill its mission cost-effectively and 
humanely. The U.S. government spends $164 to detain one person for one day.'^ Existing 
alternatives to detention programs cost as little as 17 cents per day per person. ^ 


1 PBS Frontline, “Lost in Detention,’' (October 18, 2011), avaiiabie at: 

http :// 'v»ww.pbs .crg.-'’w;;b h/ pafie s./trontiine/r ac emul tic uiturai/iost-in-detention/rnaD-the-u-s-immiKjration-detent!on-bo om/ 

2 USA Today, "Immigration tactics aimed at boosting deportations. (Februai'y 17. 20131. available at: 

http:, ''/www-usatQdav.com/storv/nevvs/nati o n, -'201 3/ 02/ 14/ imnig lp hi rj d<._port'>ticn_t3ig< ts lOJ ■<7 

■ Politico, “Playbook Breakfast.” (March 4. 2013), available at hrtp v v a poi tir-p co i/'iult leoa id-^o '^ni^/os/ia net- 

napQlit ano-ii rimigrant-detainee5-storv-not-accu rat e.htm l. 

National Immigration Forum, 'The Math of Immigration Detention: Runaway Costs for Immigration Detention Do Not Add 
Up to Sensible Policies,” (August 2011), available at: 

httD://www. iiTi migrationforum.oi'£/imeeos/uD i oads/m at hofimmigrationdetention.pdf 
See iittD://www.reijters.cor7i/articie/2013/03/Ql/us-usa-fiscal-immigration-idUSBRE92Q01120130301 
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Testimony of National Immigrant Justice Center 
House Judiciary Hearing on ICE Detention Releases 
March 19, 2013 

Nearly a decade ago, the Australian government's immigration detention system was expanding 
quickly and becoming more costly, yet the nation was unable to meet the basic needs of its 
detainees. In just five years, Australia implemented a robust alternatives to detention program, 
detaining non-citizens only as a last resort. Moreover, the detention of individuals was restricted to a 
specific length of time and Judges would automatically review detention decisions to ensure due 
process. 

While Australia’s system is smaller than the U.S. detention system, we urge DHS to incorporate 
Australia’s best practices, which NIJC highlights in its report, Creating ‘Truly Civil’ Immigration 
Detention in the United States: Lessons from Australia."^ Congress should also look to successful 
models in the United States, including programs run by the Vera Institute of Justice and Lutheran 
Immigration and Refugee Service. Both programs demonstrate high court appearance rates, from 
91% to 93%, as well as compliance with deportation orders.^ 

III. Reallocate Resources to the Immigration Court System and Allow Judges to Review 
Detention Decisions 

Immigration detention is civil custody, in which individuals are being held for immigration violations. 
They are not being punished for criminal conduct, and more than half of immigration detainees have 
never been convicted of a crime.® Of those with criminal convictions, most are nonviolent and/or 
minor crimes and Individuals have already served their sentences.® These individuals are held In Jail- 
like settings, but because they are not being charged with crimes, they are denied procedural 
protections. Including access to counsel If they cannot afford an attorney. 

To protect due process — and ensure that DHS does not waste money to detain individuals who can 
be placed alternatives to detention programs — Immigration judges should be given the authority and 
resources to review all detention decisions. Currently, immigration Judges can only review bond 
determination for certain categories of immigrants. Immigration officers, who often are ill-equipped 
to make this Judgment, decide the vast majority of bond determinations. As a result, immigrants are 
detained for months — and some for years — at great financial cost without ever knowing when they 
will be released. 

Moreover, DHS has needlessly cost taxpayers hundreds of millions of dollars each year by choosing 
to interpret “custody” as only encompassing physical incarceration — an interpretation not even 
followed in the criminal Justice system. Annually, DHS spends over $2 billion to detain over 400,000 
immigrants during their immigration proceedings. DHS takes the position that the majority of the 
annual detention population is subject to mandatory detention pursuant to provisions of the 
Immigration and Nationality Act (INA), in particular INA § 236(c), 8 U.S.C. § 1226(c). Under that 
provision, DHS is required to take into custody non-citizens who have been convicted of certain 
criminal offenses. While the statutory provision calls for mandatory custody, DHS has interpreted 
“custody” to mean mandatory, physical detention. This provision alone accounts for likely $1 billion 


® National Immigrant Justice Center. “Creating Truly Civil’ Immigration Detention in the United States: Lessons from 
Australia,” (May 2010), available at: http://immigfantiustice.oi'S./civildetentionreport 

^ Lutheran Immigration and Refugee Seivices, “Alternatives to Detention Programs, an International Perepective," (June 
2009), p. 2 at htt p :/ /id coa!it!on.org-''iir s-ait ernatives-to-det8ntion- pro,'3r amsan-internationai-perspective/ 

® ICE “ERO Facts and Statistics” available at: h ttD://'vv ww,ic0 .gov/'doc i ib/foia/re Do rf5/ e ro-fa€ts-a nd -statistics .D df . See 
Migration Policy Institute. Immigration Enforcement in the United States. 128, available at: 
httD://’AV v'Vv.m igratior !t)oli cv.org/'nubs/en forc ementp!ila r s.odf . 

5 TRAC, U.S. Deportation Proceedings in Immigration Courts at 
httD://trac.svr.edLi/Diiptoo!s/imrriigration/c[iargea/deDort filing charge. oho . 
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of ICE'S detention expenditure. Legislative language Is needed to fix this problem and clarify who Is 
subject to physical incarceration. 

Providingjudges with the legal authority to review the decision to detain individuals and reallocating 
resources from the detention system to the court system would allow immigration Judges to more 
promptly adjudicate cases and would reduce the number of detained Individuals. 

Conclusion 

It will be virtually Impossible to fix the immigration detention system as long as the government 
continues to arrest and detain record numbers of men and women who pose no threat to society. 
Eliminating the detention quota, activating alternatives to detention programs, and reallocating 
funding to improve the immigration court system are three steps Congress must take now to improve 
the immigration detention system and reduce its financial burden. 

DHS’s decision to release men and women from Immigration detention in preparation for 
sequestration proves a point that NIJC and many other immigrant rights advocates have made for 
years: There are far more cost-efficient ways to manage immigration enforcement in the United 
States. Those who were released now have the opportunity to remain with theirfamilies and have 
better access to legal counsel as they pursue their Immigration cases, and they will do so at a great 
fiscal savings to the U.S. government. We hope that Congress heeds this lesson and NIJC's 
recommendations as it continues its work to create a new immigration system. 

I thank you for the opportunity to present this testimony on the urgent need to reform America’s 
failing detention system. Should you have any questions, please feel free to contact me at 
mmccarthv@hea j'tlanda liiance.org or at 312.660. 1351. 
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Americans for Immigrant Justice and the Women’s Refugee Commission welcome the 
House Judiciary Committee’s oversight hearing on Immigration Enforcement The 
Committee’s consideration of the implications of the recent decision by the Immigrant 
and Customs Enforcement agency (ICE) to release hundreds of low-risk immigrant 
detainees as a pre-sequester, cost savings measure is well-timed Given the fiscal crisis 
now facing the United States, it is prudent to examine whether a Congressional mandate 
to the Department of Homeland Security (DHS) to fill an explicit number of immigration 
detention beds on a daily basis is appropriate In addition to the opportunity to 
implement a more fiscally sound detention policy increasing the use of cost effective and 
efficient alternatives, this is an historic opportunity for Congress to realign the 
immigration detention system with our national values of treating all humans with dignity 
and respect 

rhe Immigration Deieniion System: Quick Facts and Figures 

ICE is located within DHS and operates the nation's immigration detention system In 
Fiscal Year 2012, the average daily population in ICE facilities was .'54,000 with an 
average cost of $166 per person per day,' In Fiscal Year 2010, 392,000 individuals were 
held in an ICE facility ^ 


* hllp.//nc\\s yah^ui.ctKn/immigriinls-prinv-big-busuicss-rnjRtn-vi’nipiiDics-iJtCt.tSl 195 hinil (*' I'lii: lulul 
avenigc niiihllv cost to laxpavcm to detain an illegal immigrant, mcltijing health can; and guartfs' aaliirtcs. 
la about SI66. ICE crmfirmcd , "t 

Nationul Inimigtaiion Fomin. The Muth of Ihfientioii 3 (Aug. 2rM i ). 

hiip:''w\\'w.iinmigrationronun urg imBgcs'up}oqd&'Mathonmmigralion[}etenuon pdf 
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TCE holds immigrant detainees in three different types of facilities. ICE contracts with a 
network of 250 state and local jails as well as seven Contract Detention Facilities (CDF). 
The CDFs are owned and operated by private companies under exclusive contract with 
TCE while the state and local jails or Intergovernmental Service Agreement Facilities 
house federal immigration detainees alongside their criminal inmate populations under 
intergovernmental Service Agreements with ICE. The private prison companies with the 
majority of all contracts with ICE are Corrections Corporation of America (CCA) and 
GEO group. In addition, ICE uses six Service Processing Centers which are federally- 
owned facilities that are operated by ICE staff and/or contractors and which house about 
13 percent of ICE detainee population.^ 

Who is Detained hy ICE? 

Non-citizens enter ICE custody in a number of ways. If they arrive at a port of entry at 
the border of the United States without proper documentation (such as a valid visa) and 
express a fear of returning to their home country will be detained pending further legal 
proceedings. They may be may be apprehended during enforcement sweeps conducted 
by DHS at their homes or workplaces. Finally, a large segment of the detainee 
population enters the detention system directly from state or federal criminal custody. 
This referral from criminal custody to immigration detention is done using “detainers.” 

While certain immigrants with criminal convictions are subject to mandatory detention, 
most are eligible for release if they can demonstrate to TCE officials or an Immigration 
Judge that they are not a flight risk or a danger to the community. Despite fears and 
concerns over the release of hundreds of immigrants from detention in advance of the 
sequester, the truth is that most immigrant detainees have no criminal convictions. 
Indeed, 77 per cent of the individuals detained by ICE through the detainer process have 
no criminal conviction.'* The outrage and fear that individuals have expressed at these 
releases should be targeted at the government officials who have needlessly spent 
millions of dollars a year to hold hundreds of thousands of non-criminals when less costly 
alternatives to detention and alternative forms of detention exist. 

Broward Transitional Center: A Case Example 

These detentions include several current women who were assisted by Americans for 
Immigrant Justice. One example is Carmen’ who fled to the United States seeking safety 
from an abusive domestic partner and another assailant who nearly killed her with a 
machete. Apprehended at the border in Texas in 2012, she was detained at the Broward 
Transitional Center (BTC) in Pompano Beach, Florida and placed in removal proceedings 
where she applied for asylum. As she began to display symptoms of post-traumatic stress 
disorder and depression, BTC medical staff identified her as a victim of domestic 
violence and made arrangements for Carmen to seek therapy at a local domestic violence 
shelter. 

After Carmen had been detained for more than six months, AI Justice requested her 


’ http;//www.icc.gov/ncws/library7factshccts/dctcntion-mgnit.htni 
'' liLlp;//lrac.syr.edii/immigralion/reporbi/310/ 

’ The client’ s name was changed to protect her privacy. 
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release, providing documentation to her deportation officer that Carmen had family 
members in the United States who were able and willing to support Camien throughout 
the pendency of her asylum case. Both Carmen and her attorney were told by ICE that 
detainees are not released while their cases are on appeal and so Carmen continued to 
languish in detention. Carmen was finally released in late February with no explanation. 
In total. Carmen had been detained for 9 months. At this point, ICE had paid an average 
of $124-$164 per day to GEO Corporation, which has an ICE contract at BTC, to detain 
Carmen. Thus, taxpayers paid approximately $30,000 to detain, not a criminal, but an 
asylum seeker and a domestic violence and torture survivor. 


While critics may argue that the failure to release Carmen is a rarity in a larger, well- 
functioning system, this is not the case. Of the women who contacted AI Justice 
following their release from BTC in late February, only one had a criminal conviction: 
for driving without a license. Eight out of 9 had passed a reasonable fear interview, 
credible fear interview or applied for a U-visa. The ninth woman was a non-criminal, 
failed asylum-seeker from Haiti who was not subject to removal to Haiti under current 
Administration policies. While the time spent at BTC ranged from 1-5 months, none 
of these women came directly to BTC. Most were held at detention facilities along the 
border and transferred at least once before arriving at BTC. These women include: 


• Marilu first came to the U.S. about 10 years ago where she met Andres who 
promised to help her regularize her status. Instead, Andres took her documents, 
threatened to have her deported and began to rape and beat her regularly. Years 
after the birth of their son, she escaped from Andres, living with her son and 
trying to start a new life. She was apprehended for driving without a license, put 
into removal proceedings and removed to her home country. She was forced to 
leave her son, Juan, behind in the care of a friend. Back in her country, Marilu 
worked hard with the hope of bring back Juan when her family began to be 
threatened by gang members. Fearing for her life, Marilu fled to the U.S. She was 
transferred to BTC where she expressed a fear of return to her country. Marilu 
passed her Reasonable Fear interview with an asylum officer. After almost 5 
months of detention, she was released and placed on an order of supervision. She 
is currently in withholding only proceedings and is reunited with her 8-year-old 
son. 

• Maria who fled her home country leaving her three minor children behind to 
escape her abusive husband. She passed her Reasonable Fear interview with an 
asylum officer. She was released after almost 5 months in detention. She is 
currently in withholding only proceedings. 

Alternative Forms of Detention and Alternatives To Detention 

There are other options for individuals like Carmen, Maria and Marilu who were each 
held for over 5 months in a penal detention environment. Alternatives forms of detention 
and alternatives to detention (ATD) have been consistently proven to ensure that 
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individuals in immigration proceedings appear for hearings and deportation. There are 
many forms of alternatives including releasing people to a responsible sponsor or family 
member, with information on when they need to appear before a court (like many pre- 
trial programs do in our criminal justice system across the country), requiring periodic 
check-ins with a detention officer or case worker or something more restrictive like house 
arrest or GPS programs for those who may present a higher risk of flight. Additionally, 
community support programs are in their early implementation stages for immigration 
detainees, but have long been used for criminal and delinquent detainees. 

ICE runs three ATD programs: Intensive Supervision Appearance Program (ISAP) 
which employs contractors who monitor participating immigrants using: telephonic 
reporting, radio frequency, global positioning system, and unannounced home visits; 
Enhanced Supervision/Reporting (ESR) a contractor-operated program that uses the same 
monitoring methods as ISAP and Electronic Monitoring (EM) which is operated by ICE 
and is available to immigrants residing in locations not covered by the ISAP or ESR 
contracts. EM monitors immigrants using telephonic reporting, radio frequency and 
global positioning technologies. 

Expert studies consistently find ATD yield high compliance rates and are therefore an 
effective solution to the costs of detention without sacrificing compliance. In FY 2010 
the government’s ATD programs yielded a 93.8 percent appearance rate for immigration 
hearings, which exceeded the target rate by 35.8 percent. In 2009, ICE reported 
appearance rates of 87 percent for ISAP participants, 96 percent for ESR participants, and 
93 percent for EM participants.* 

Carmen reports that when she was released from BTC, she was fitted with an ankle 
monitoring device through the ISAP office in Miami. Carmen then traveled out of state to 
live with her family members who have been waiting to assist and support her for 
months. When Carmen reported to ISAP in that state they removed the ankle monitoring 
device and ISAP is continuing to monitor her via regular home visits and telephonic 
reporting. 

The average cost of alternatives can vary from 170 a day to $44 a day depending on the 
level of restriction or services provided.’ At best, this represents a savings of from $80 to 
$1 63.83 per person per day over incarceration in immigration detention facilities. 

(’onctusion 

Now is the time to truly embrace alternatives to detention that allow us to implement rule 
of law more efficiently, for less money and more humanely than outdated and expensive 
methods of imprisonment. It is an opportunity to benefit from American ingenuity and 
enter a new age. Some members of Congress have argued that releasing detainees was 
not necessary as ICE has a surplus in its budget. This is not good fiscal policy. If ICE is 
able to fulfill its mandate to detain only those individuals who face mandatory detention. 


www.ice.gov/pi/news/factsheets/altemativestodetention.html 

hUp://vvwvv.delenlion\\alchneL\\ork..org/siles/delenlionwatchneLwork.org/riles/DWN%20ATD%20ReporL% 
20f'lNAL_08-25-20 1 0.pdf 
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pose a flight risk or pose a danger to the community with less money than it has been 
authorized to spend, the money should be returned and used for other purposes to reduce 
the federal deficit. 

Congress needs to be held accountable for directing the unnecessary detention of 
thousands of people at great expense to taxpayers and our communities. The costs of 
immigration detention go further than the direct cost of paying for prison beds. The use of 
a penal, prison-based system to detain asylum-seekers, parents, business owners and 
homeowners has a devastating effect on our communities and economy. We can no 
longer afford these social, fiscal and civil liberty costs. Instead we should be investing in 
evidence-based alternatives to detention and alternative forms of detention that allow 
people to remain with their families and continue to contribute to their communities 
throughout their immigration proceedings. 


See attached case summaries 
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Case summaries of some women released from BTC around 02/25/2013 

*Please note that all names are pseudonyms* 

Emilia fled from her home country, leaving her 4 children behind, in an effort to escape 
her abusive spouse. Emilia had been hit in the head so many times by her spouse that she 
frequently has headaches and feels dizzy. She reported her abusive spouse to the police in 
her home country on three separate occasions. The state even issued a restraining order 
against him. But Emilia’s husband continued to brutally abuse her to no avail. 
Unfortunately, in her home country, the police often do little to enforce restraining orders 
and despite her efforts Emilia could not escape her husband’s abuse. Finally, Emilia fled 
to the U.S. to find safety. Emilia was eventually transferred to BTC where she expressed 
that she had a credible fear of return to her home country. After her credible fear 
interview, the asylum officer made the determination that Emilia had a credible fear of 
return. Emilia was then released around 02/25/2013. Emilia’s release is in accordance 
with DEIS guidelines that stipulate that asylum seekers who are found to have a credible 
fear of return should be released and paroled during the pendency of their asylum 
proceedings. 

Arrived at BTC 12/22/2012 

Raquel fled her home country, leaving her three minor children behind, to escape her 
abusive ex-husband. Raquel had been married to her husband for over 20 years, most of 
which she suffered brutal abuse. Raquel’s husband would constantly beat and rape her. 

He would also abuse their small children. Desperate to escape him Raquel tried to leave 
him over 15 times but to no avail. Every time she left he would always find her and force 
her to be with him again. Raquel reported him to the police two separate times and 
obtained a restraining order against him, she then was able to obtain a divorce. 
Unfortunately, despite all of her efforts her ex-husband would not accept that Raquel no 
longer wanted to be in a relationship with him. He continued his threats and abuse until 
finally Raquel desperately feared for her life and fled to the U.S. seeking safety and 
protection. Raquel was transferred to BTC where she expressed a fear of return to her 
home country. Raquel underwent a Reasonable Fear interview (she had previously 
entered the U.S. and had an old in absentia order- don’t know if you want to include that) 
and was determined to have a reasonable fear of return by an asylum officer. Raquel was 
released on 02/25/2013 and put on an order of supervision during the pendency of her 
withholding only proceedings. 

Arrived at BTC 01/16/2013 

Dana fled to the U.S. to escape dangerous individuals who had murdered her uncle. 
Dana’s grandmother reported the crime to the police in her home country and cooperated 
with the authorities in an effort to bring the murders to justice. Unfortunately, the 
individuals were not prosecuted. The individual threatened to kill Dana’s entire family 
for reporting the murder. Fearing for her life, Dana fled to the U.S. Dana was eventually 
transferred to BTC where she expressed a fear of return to her home country. She was 
released from BTC around 02/25/2013. 

Arrived at BTC 02/19/2013 
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Ana is an 18 year old indigenous girl from a very rural area of Latin America. She lived a 
normal quiet life until one day individuals began to exhort her family for money. Being 
of humble means her family was unable to pay what was demanded of them. Then one 
day Ana came home from the countryside to see that her father had been murdered and 
her family home had been burned down. The individuals then began to threaten Ana and 
her mother and told them that if they reported what happened to the police that they 
would be next. Fearing for her life. Ana fled to the U.S. Ana was transferred to BTC 
where she was put into removal proceedings before the immigration judge where she was 
seeking asylum. She was released around 02/25/2013. 

Arrived at BTCOl/24/2013 

Mary, a victim of the earthquake that decimated Haiti in 2010, came to the U.S. fleeing 
from the danger and poverty that became her daily existence after she lost her home. 

Mary was detained at BTC for about 2 months (she underwent the credible fear process 
and was denied both by the asylum officer and the IJ- she ultimately did not have a strong 
claim. I don’t know if you want to include that, I think its irrelevant since they should not 
be detaining any Haitians in the first place since their policy is that they are only 
deporting those with criminal history to Haiti). She was released around 02/25/2013 to 
her brother who is a U.S. citizen and had been anxiously waiting to assist and support his 
sister. 

Arrived at BTC 12/03/2012 

Maria fled her home country leaving her three minor children behind to escape her 
abusive husband. Maria tried to enter the U.S. twice in an effort to escape her husband’s 
abuse. Maria was eventually transferred to BTC where she finally felt comfortable 
sharing that she feared going back to her home country due to the domestic violence she 
suffered at the hands of her husband. Maria underwent a Reasonable Fear interview and 
was determined to have a reasonable fear of return by an asylum officer. Finally after 
almost 5 months of detention, she was released around 02/25/2013. She is currently in 
withholding only proceedings. 

Arrived at BTC 09/25/2012 

Marilu first came to the U.S. about 10 years ago. Unfortunately, her dream of coming to 
the U.S. quickly turned into a nightmare. Shortly after her arrival she met Andres. Andres 
promised to help Marilu regularize her status. Unfortunately, Andres took her documents, 
threatened to have her deported and began to rape and beat Marilu regularly. As a result 
of the rapes Marilu became pregnant and gave birth to her U.S. citizen son, Juan. After 
years of abuse, Marilu was finally able to escape from Andres. She lived with her son and 
tried to be the best mother that she could. Marilu was eventually apprehended for driving 
without a license, put into removal proceedings and removed to her home country. Marilu 
was forced to leave her son, Juan, behind in the care of a friend. Back in her country, 
Marilu tried to work hard to make a home with the thought of eventually bringing Juan to 
live with her even though he is a U.S. citizen. Then, Marilu’ s brother began having 
trouble with gang members. The gang members began to threaten Marilu and her entire 
family. Fearing for her life, Marilu fled to the U.S. She was transferred to BTC where she 
expressed a fear of return to her country. Marilu underwent a Reasonable Fear interview 
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Mr. Goodlatte. And the Chair is now pleased to recognize the 
gentleman from Illinois, Mr. Gutierrez, for 5 minutes. 

Mr. Gutierrez. Thank you, Mr. Chairman. 

Good to have you. Director Morton. 

I just want to follow up on these deportations. So how many peo- 
ple were deported in the last calendar year? 

Mr. Morton. About 409,000 people. 

Mr. Gutierrez. Can you tell us about the last 4 years, deporta- 
tions during the last 4 years, just general numbers? 

Mr. Morton. General numbers, just a little bit shy of 400,000 on 
average every year. 

Mr. Gutierrez. On average each year. 

And how is that in relationship to the previous 4 years in terms 
of actual number of deportations? 

Mr. Morton. Significantly increased. 

Mr. Gutierrez. Significantly increased. So since you got the job 
4 years ago, deportations have significantly increased, and we can 
demonstrate that through actual numbers. 

Mr. Morton. Yes, particularly for criminal offenders where we 
have focused most of our effort. 

Mr. Gutierrez. And what is the reason you believe that you 
have been able, in spite of the cost for many of us, to be able to 
achieve that significant increase in deportations? 

Mr. Morton. The Congress of the United States provides us re- 
sources to enforce the law. My job as the head of the Agency is to 
see that those resources are well spent, and Congress has provided 
us resources that 

Mr. Gutierrez. Let me ask you something, Mr. Morton. 

Mr. Morton [continuing]. We can remove about 400,000 people 
a year. 

Mr. Gutierrez. Sorry to interrupt you. 

So when you started at this job, how many local police depart- 
ments, governmental agencies had a relationship under Secure 
Communities and the Federal Government? 

Mr. Morton. When I first started, very few. 

Mr. Gutierrez. How many today? 

Mr. Morton. Today Secure Communities is in every jurisdiction 
of the United States. 

Mr. Gutierrez. In every jurisdiction of the United States. 

So during the last 4 years, you have expanded heretofore an al- 
most unknown program, which really is to gather, would you not 
agree, many of the people that you subsequently put in deportation 
proceedings? 

Mr. Morton. The Secure Communities program? Yes. And the 
criminal justice system now allows us a window to that system in 
a way that was never possible before. 

Mr. Gutierrez. So we give you money. So you have to have 
34,000. Do you feel you have to have 34,000 people in custody every 
night in a bed? Do you feel you have to have that number? 

Mr. Morton. We have to maintain, on average, 34,000 beds from 
a budget perspective, and obviously we are not going to have empty 
beds. Some beds we actually put more than one person 

Mr. Gutierrez. But you relayed to us that 40 to 45 percent of 
everybody currently in some kind of proceeding is not, in the defini- 
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tion of the Federal Government, a criminal. Is that correct? You 
gave us a number — and I have tried to calculate — that about 40 to 
45 percent — there were 350,000 people approximately where? De- 
fine where the 350,000 people are. 

Mr. Morton. In removal proceedings. 

Mr. Gutierrez. In removal proceedings. 

And you also suggested that about 40 percent of them had com- 
mitted no criminal violation. Is that correct? 

Mr. Morton. That is right. I think the number is probably high- 
er than that even. 

Mr. Gutierrez. Very good. 

But in spite of the fact that they have not committed any crimi- 
nal violation, we still have astonishingly high, record-breaking 
numbers of deportations. 

Mr. Morton. The Congress of the United States 

Mr. Gutierrez. And Secure Communities has gone from a few 
parts of the United States to everywhere in the United States of 
America. 

Mr. Morton. That is right. 

Mr. Gutierrez. I think to me that demonstrates the need for 
comprehensive immigration reform. The separation of families and 
the destruction of families. The fact is you will deport 1,400 people 
today. You will deport 1,400 people tomorrow and the next day and 
the next day and the next day until we do comprehensive immigra- 
tion reform. 250 to 300 American citizen children are going to be 
left today because of your actions and those of your department 
without a mom or a dad. The fact is there are thousands of chil- 
dren in foster care and in proceedings of termination of their pa- 
rental rights. There are 4 million American citizen children who — 
I have to tell you, Mr. Morton — many times you do not take into 
consideration as you deport their parents from the United States. 

As a matter of fact, everybody likes to talk about the President’s 
order on deferred action, something that I praise and was happy 
to hear about. But the fact is, is it not true, that you will still de- 
port the parents of those that have gained deferred action? 

Mr. Morton. Deferred action covers the children. 

Mr. Gutierrez. But not their parents. 

Mr. Morton. It does not cover their parent. 

Mr. Gutierrez. So we have an executive order that covers the 
children, but does not cover the parent. Again, we cover the chil- 
dren but not the parents and the corrosive effect that this has. 

I will just end with this because the Chairman is so good, and 
I am going to try to stay right on the number. And that is just to 
say, look, you should have released those 70 percent of those people 
a long time ago, according to your own statements that you issued 
in the summer of 2011 on prosecutorial discretion. I hope you will 
use more prosecutorial discretion not less prosecutorial discretion 
so as this Congress finally gets to the work of comprehensive immi- 
gration reform we will have fewer families that we need to heal. 

Thank you so much, Mr. Chairman. 

Mr. Goodlatte. I thank the gentleman. 

The Chair recognizes the gentleman from Texas, Mr. Gohmert, 
for 5 minutes. 

Mr. Gohmert. Thank you, Mr. Chairman. 
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And I am grateful to the witness for being here even though I 
am looking at you through the reporter there. Thank you. 

I just got a message from my friend, the Governor of Texas, Rick 
Perry, indicating that they sort of feel like it would be a good idea 
that if you are going to release previously convicted criminals, peo- 
ple who are at a high risk for repeat offenses, and that would in- 
clude multiple DWFs, that they would really like to know that you 
are about to release those people in their State so they can give 
their law enforcement a heads up. 

Playing football back in high school as a quarterback, the line- 
men had sometimes what was known as a lookout block. If they 
screwed up so bad a guy got by them, they would at least have the 
decency to turn around and yell “look out.” That was a lookout 
block. They did not get their lookout. They did not get the block. 
They did not get the lookout in Texas. 

Are there some requirements that you notify the State and local 
authorities or State or local authorities when you allow criminals 
and suspected criminals to go free from detention? 

Mr. Morton. There are no blanket notification requirements. 

Mr. Gohmert. So unless we put it in the law, you do not even 
give a lookout, here come these folks. 

Mr. Morton. Generally speaking, the notification that we will 
give is, where we can, through the victim notification system. Re- 
member, we are not part of the 

Mr. Gohmert. The victim notification, but not necessarily to the 
local law enforcement or the Governor’s office. 

Mr. Morton. That is correct. 

Mr. Gohmert. Because I can assure you if you notify the Gov- 
ernor’s office, they are going to let the local law enforcement know. 
That would be a good place to start, but it sounds like we are going 
to need to put that in the law. 

Well, I tell you I was staggered to hear my friend, Zoe Lofgren, 
from California talk about the greatest number of convictions, of 
Federal convictions, that this Administration has are for Federal, 
which is a felony, reentry after deportation. I was staggered to hear 
that. And, Mr. Morton, if there is anything that comes out of this 
hearing that shocks the conscience, it is that the number one big- 
gest problem in this Administration of a Federal felony nature is 
the reentry by deported illegal immigrants after they have been de- 
ported. 

Now, as a district judge in Texas, it was an ongoing problem. I 
had one guy with nine DWFs, never would be deported, was con- 
stantly reported to the Federal authorities. This is when Bill Clin- 
ton was President. And finally he hit somebody again and he came 
before my court because that bumped it up to being a felony. So 
I understand it. 

And as I have asked before, when people testify, yes, we took 
him to the border and released him, I often want to know did you 
stick around long enough to watch them come across the border, 
or did you immediately drive away after you had dropped him off. 
This is a huge problem. 

And I am just curious. With each one of these Federal felony con- 
victions, it means we are paying for a prosecutor. We are paying 
for law enforcement to get these people and then a prosecutor. We 
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are paying for a defense attorney for them. We are paying for the 
offices for the prosecutor, the offices for the law enforcement, the 
offices for the judges, the offices for the appellate courts. And the 
number one conviction is for Federal felony reentry after they have 
been deported. 

When I start thinking about that fact, it becomes pretty clear the 
best thing this Administration could do for this country is secure 
the border so they do not have to keep re-catching the people that 
have already been deported. To heck with how much a wall costs 
or drone coverage, whatever it takes, your Administration — and 
this message should go up to the President. This Administration 
should do everything they can to secure the border so that the 
number one source of convictions is no longer felony reentry after 
you have deported people. 

And then you think about the money that would be saved by 
those who do not have their house burglarized by criminals that 
have been deported and have come back in, people who have not 
been raped or cars that are not damaged in traffic accidents by 
criminals that have been deported. But we do not secure our bor- 
ders so they come right back in. 

So if any message comes out of this, I would implore you, please 
send a message to this Administration. You want to save money, 
Mr. President? You want to save money. Secretary Napolitano? Se- 
cure the border and we will have all the savings they will ever 
need. And I appreciate your doing that, if you will. Would you pass 
a message on such as that? 

Mr. Morton. I would be happy to note your statements here 
today. 

Mr. Goodlatte. The Chair thanks the gentleman from Texas 
and recognizes the gentlewoman from California, Ms. Bass, for 5 
minutes. 

Ms. Bass. Thank you very much, Mr. Chair. 

I wanted to follow actually my colleague, Mr. Guiterrez, some of 
the questions and comments he was raising. I actually come from 
an area in Los Angeles that is very, very concerned about Secure 
Communities and the number of detentions that were non-criminal. 
So maybe you could respond a little bit to that in terms of why peo- 
ple were detained if there were not criminal charges. 

And in addition, I wanted to ask you about the children. He 
made reference to the children whose parents are deported and the 
ones that are put in the foster care system. Specifically, I wanted 
to know what happens to them, but I also wanted to know a name 
of a person in your office that I can have ongoing communication 
about the children who wind up in foster care. 

Mr. Morton. So we will follow up with you after the hearing for 
a name. We are actually working on a policy trying to address with 
Health and Human Services this sort of issue of what do you do 
with U.S. citizen children when you remove the parents and they 
have to go into — if they are left here, they go into the child welfare 
system. 

With regard to Secure Communities, we have implemented Se- 
cure Communities nationwide, in every jurisdiction. There are fre- 
quent criticisms and allegations that we are using it to identify a 
lot of non-criminal offenders. That I do not think is entirely fair. 
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It is a very sensible program. We are trying to focus our resources 
on the criminal justice system. 

Occasionally someone will be charged with a criminal offense and 
they have also been deported from the country before or they also 
have an outstanding final order. Technically that person is a non- 
criminal offender because they have yet to be convicted. But I do 
not think it is reasonable to expect the Agency to ignore the fact 
that they are in the country here unlawfully, or they have an out- 
standing final order that they ignored. And in those circumstances, 
when we identify them through Secure Communities, we will place 
a detainer on those individuals and we will seek to remove them 
from the country. 

Ms. Bass. In Los Angeles, what was happening was raids, you 
know, raids of workplaces. And I do not know how a decision is 
made about that. 

Mr. Morton. Well, I am not aware of raids, as you would de- 
scribe them, in the last 4 years. The Secretary instituted a new pol- 
icy for worksite enforcement that has us focused first and foremost 
on criminal violations by the employers, heightened audits, and an 
effort to work with the business community to encourage voluntary 
use of E-verify, which we have done. Last year we had over 3,000 
1-9 audits, which was the highest level in the Agency’s history. And 
we have generally not pursued the very large-scale administrative 
raids you saw previously. 

Ms. Bass. You know, I want to give you an example. I was in 
Miami, Florida with the Foster Youth Caucus, and we were visiting 
a residential facility for foster youth. And I am from Los Angeles. 
And on that day, they were getting four kids from Los Angeles who 
were being sent to Miami to be in residential care. And I guess my 
concern is that for those parents that do wind up deported, their 
children could get lost in our system when they could have rel- 
atives who are here legally. 

Mr. Morton. We do everything we can to ensure that the chil- 
dren, if they are not going to go home with the parents, are in an 
appropriate custodial situation. This is a very challenging area. 
Most of the people that we are talking about, most of the parents, 
are criminal offenders. Some of the damage has been done long be- 
fore ICE takes custody of them and the person has been incarcer- 
ated for quite some time and a challenging family relationship now 
exists. And obviously, simply having a child is not a basis for stay- 
ing in the country lawfully. 

Ms. Bass. Oh, sure. 

Mr. Morton. You have committed an offense. 

Ms. Bass. Yes, and I am definitely referring to the ones that 
were not. 

But if I could follow up, if I could have my staff follow up with 
yours to get someone who is looking at that policy with DHS, I 
would definitely like to be included in that. 

Mr. Morton. Yes, ma’am. We will do so. 

Ms. Bass. Thank you. 

Mr. Goodlatte. I thank the gentlewoman. 

The Chair recognizes the gentleman from Pennsylvania, Mr. 
Marino, for 5 minutes. 

Mr. Marino. Thank you. Chairman. 
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Director, welcome. 

Mr. Morton. Thank you. 

Mr. Marino. Director, you hit the news quite a bit over the last 
couple of weeks. And it has been reported that you stated that 
there would be 2,228 illegal immigrants from local jails that would 
be released for various reasons. I think you followed up saying 
there may be more released as well. 

My question to you is — you know, that was accurate, and I am 
sure you were responding to precise figures. But do you not think 
you should have followed up by explaining to the American people 
we do this on a regular basis and we do release individuals, thou- 
sands of them, over several months given the fact that the way it 
was presented, either you were directed to or you did a little 
grandstanding on let’s make this sound as painful as ever per the 
sequestration? Now, why would you not follow up and explain to 
the American people we do this on a regular basis? 

Mr. Morton. As I have said before, I do regret the timing in no- 
tification. We should have, as an Agency, done a better job of com- 
municating what we were doing and why we were doing it, both 
in terms of communications to our oversight committees and gen- 
erally. 

Mr. Marino. And I do not hold you totally responsible for that. 
I know you said that you did not have any communications, but I 
reached down into my heart and then I find it hard to believe that 
some kind of a wink and a nod was not said across the board that 
let’s make this sound as painful as possible, whether it is in your 
department, the Justice Department, or Homeland Security or 
somewhere else. I do have a problem with that. 

Also, I received a letter. I am from Pennsylvania, northeast 
Pennsylvania. I have 15 counties. One of my counties is Pike Coun- 
ty, and they house illegal immigrants. They do a great job. They 
have been recognized for this. And as the letter states — it is dated 
March 1, 2013 from the commissioners of Pike County. And I am 
just going to very carefully read two sentences. 

As you may know, on behalf of the Department of Homeland Se- 
curity, Immigration and Customs Enforcement, immigration de- 
tainees have been housed in Pike County correctional facility since 
1996. And the fact that in stark contrast, these numbers — and they 
go through to tell the numbers of how many they house and how 
many they are housing. Detainees housed in Pike County has been 
steadily declining since before the beginning of this year. 

And you said as high as $164 per day to keep an illegal in prison 
in some situations. In Pike County, it costs $82.50 a day. They do 
a great job and they really have the cost down. Why not take ad- 
vantage, more advantage of facilities like this and particularly in 
Pike County who built a whole new facility just to house these indi- 
viduals? 

Recently the number of detainees has decreased, as I stated to 
you. But can you account for the decrease since before the begin- 
ning of the year of detainees? 

Mr. Morton. Why do we not follow up with you on Pike County? 

Mr. Marino. I would appreciate that. 

Mr. Morton. We run over 250 different facilities. 
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Mr. Marino. And I know that. Listen, when someone is asking 
me do I know everything that is going on in Congress, I have to 
say, no, I do not know everything that is going on in Congress. And 
as one prosecutor to another, I know your responsibilities are great. 

Here is another question I have for you if I have time. Have you 
approached the United States attorneys in the respective districts 
and informed them that these people were going to be released, or 
were you told not to inform them? Did you have any communica- 
tions with informing them or not informing them? Because I would 
find it hard to believe that you did not get some push back from 
U.S. attorneys on this. 

Mr. Morton. No, we have not notified the United States attor- 
neys’ offices of the releases, non-criminal or criminal. But remem- 
ber, all of these people have been convicted and have served their 
time. We are talking about detention solely for removal purposes. 
We are not a penal institution. 

Mr. Marino. I understand that, but do you not think it would 
hurt morale? I was a former U.S. attorney. I know what my staff 
went through. I know how hard they worked. I know how they fol- 
lowed these cases through. And then just to simply release these 
individuals, it has got to be a morale-buster. I know I would have 
pushed back had I known about it, if I were the U.S. attorney. So 
you are saying there was no communication there? 

Mr. Morton. No. All I can say is I think from the U.S. attorneys’ 
community perspective, we are prosecuting a record number of 
cases with them. We are removing a record number of 

Mr. Marino. Okay, I understand that, sir. My time is limited. 

Have you ever received any notification from up the chain that 
we do not want you picking up any more illegals in this country? 

Mr. Morton. Let me be clear on this. These releases are solely 
a determination by the Agency 

Mr. Marino. I understand that. I clearly understand that. But 
the question was have you received any direction from up the chain 
not to detain any more illegal aliens in this country. 

Mr. Morton. No. 

Mr. Marino. I yield back. Thank you, sir. 

Mr. Goodlatte. I thank the gentleman. 

The Chair recognizes the gentleman from Louisiana, Mr. Rich- 
mond, for 5 minutes. 

Mr. Richmond. Thank you, Mr. Chairman, and thank you to the 
witness. 

As I sit here and ponder my questions and I look at the title, the 
“Release of Criminal Detainees by U.S. Immigration and Customs 
Enforcement: Policy or Politics?”, it begs the question whether the 
hearing itself is policy or politics because I have yet to hear some- 
one ask if we are so worried about the releases, how much do you 
need so you do not have to release people. And you made these re- 
leases based on sequester. 

If we were asking and we wanted to know what do you need as 
we do a CR and other things to keep Government going, what do 
you need so that you do not have to release anybody. 

Mr. Morton. I get asked this question all of the time, and it gets 
back to a recognition that the Agency is asked to do far more than 
Congress appropriates or could rationally appropriate to the Agen- 
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cy. We are in a situation where there are 11 million people, on av- 
erage, who are here unlawfully, and the Agency has resources to 
remove about 400,000 a year, which is less than 4 percent. And it 
is why, at the end of the day, I think bipartisan efforts to come to 
some level of comprehensive immigration reform is the thoughtful 
way out. The Agency is never going to be able to detain and remove 
everybody as a matter of budget, nor does it make sense as a mat- 
ter of policy. 

Mr. Richmond. And as the Agency head, how do you plan and 
budget for a Government that is operating 60 and 80 days at a 
time, almost like a drunk frat house planning the next party? 

Mr. Morton. It is very difficult. Listen, I am the head of the 
Agency. I accept all of the criticism of the Agency on its behalf. But 
I will say we could have done a better job of notifying the Commit- 
tees and explaining what we were doing. Let’s be frank, however, 
we are dealing with a situation in which we had a 6-month CR, a 
sequestration imposed on top of that, and as of right now, I do not 
know what my budget will be for the next 6 months of the year. 
And the career men and women are doing the best job they can to 
use the funds that we have been given wisely in an awfully unique 
budget environment. 

Mr. Richmond. And I am glad you brought up the fact that you 
are dealing with the CR’s because it has been suggested that this 
is on you. But let’s just take the time since I have been here the 
last 3 years. Was it your idea to pass a 14-day continuing resolu- 
tion? Was it your idea to pass a 21-day continuing resolution or a 
7-day or a 168-day or a 4-day, a 45-day, a 28-day, a 1-day con- 
tinuing resolution and a 6-day? How do you adequately plan and 
run the Government or a branch of Government with CR’s that go 
for that short amount of time? How do you adequately budget for 
that? 

Mr. Morton. It is very difficult. We err on the side of being con- 
servative, as we have here, to make sure we are not deficient at 
the end of any given continuing resolution. It is difficult. We are 
a very large operation. We are taking in over 400,000 people a 
year, and it has to go on for the full year. And when you are in 
an environment where you do not know what your budget is going 
to be, when the various marks in the House or the Senate are dif- 
ferent, when you are looking at sequestration, it is a challenge. 
And you do your best under the circumstances to come up with the 
right answer. 

Mr. Richmond. As you went through the releases and as you sit 
here today, do you think that your department went through the 
necessary due diligence to make sure that the people who were re- 
leased posed the least threat to our citizens and our constituents? 

Mr. Morton. The instructions to the field were clear. These deci- 
sions were made by career professionals in the field. So we did do 
the necessary due diligence in the sense of giving out good instruc- 
tions. But we are going to follow through. This is not something 
that was done one day. We will continue to review these releases. 
If we made a mistake, we will take the person back into custody. 
I do not claim perfection for the Agency in each and every action 
it makes over a year. And we have made releases on the best judg- 
ments we could, on the record that was available, and if we get it 
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wrong upon review, we will take the person back into custody. We 
will put them on a different level of detention. We are doing that 
now. 

Mr. Richmond. Thank you, Mr. Chairman. I yield back. 

Mr. Goodlatte. I thank the gentleman. 

And the Chair recognizes the gentleman from Idaho, Mr. Lab- 
rador, for 5 minutes. 

Mr. Labrador. Thank you. Director Morton. I actually had the 
privilege of working with ICE for 15 years as an immigration law- 
yer. We were on the other side, but I know what a difficult job you 
have and what a difficult job the men and women in your office 
have. 

I do have a question. Was it your idea — just to follow up on the 
questions. Was it your idea to not pass a budget for 4 years? 

Mr. Morton. Obviously, budget decisions rest with the Congress 
of the United States. 

Mr. Labrador. I just want to remind the people on the other side 
that it has not been this house who has not passed a budget, that 
it was the Senate that has not passed a budget in 4 years. But that 
is neither here nor there. 

The gentleman from Pennsylvania asked you a line of questions. 
And the question today, was it policy or was it politics — can you 
at least understand why this question is being raised? I think you 
have acknowledged a little bit that you made some mistakes. Can 
you understand why this question is being raised? 

Mr. Morton. I have acknowledged that our notification of what 
we were doing with our Committees of oversight could have been 
better, and I take full responsibility for that as the Agency head. 
The buck stops with me. 

Mr. Labrador. So you said the decisions were made by career of- 
ficers, but you just told us that you had instructions to the field. 
Why were those instructions sent to the field? 

Mr. Morton. So the underlying decisions were made by career 
officers, both in the budget office and in ERO. Instructions were 
given to the field on how to carry out the releases, make sure they 
are non-mandatory 

Mr. Labrador. So these were not field officers. These were ca- 
reer officers in the 

Mr. Morton. At headquarters. 

Mr. Labrador. At headquarters in Washington. I just want to 
make that clear that this was not field officers making decisions. 
They were getting instructions from your office. Is that correct? 
Okay. 

Now, your budget in 2009 was $4.9 billion. Your budget in 
2010 — it was $5.3 billion. Your budget in 2011 was $5.4 billion, and 
your budget in 2012 was $5.5 billion. So in the last 4 years, your 
budget has actually been raised by at least 10 percent. Is that cor- 
rect? 

Mr. Morton. That is correct. 

Mr. Labrador. So you are coming here and telling us that be- 
cause you have to cut 5 percent of your budget, you cannot do the 
job that you were doing in 2009, 2010. Is that what you are telling 
us? 
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Mr. Morton. No. I am telling you that we are operating at an 
all-time high both in terms of detention and the removals that we 
have 

Mr. Labrador. But you just testified that in 2009 and 2010, you 
were detaining about — you were deporting about 400,000 a year. 
You were taking credit, which I think you should, for the high 
numbers of deportation, and you had a budget that was actually 
less than what your sequestration budget is going to be. 

Mr. Morton. No. Our removals last year were the highest ever. 

Mr. Labrador. Yes, but in the last 4 years, you have averaged 
400,000 deportations, removals. Is that not correct? 

Mr. Morton. I did. 

Mr. Labrador. And you did it with a budget that was bigger — 
actually smaller than the budget we are talking about right now 
with the 5 percent cut. 

Mr. Morton. I gave you an average for the year — for the 4 years. 
If I were to give you each year, it would be substantially less. 

Mr. Labrador. So again, in 2009, you had 4.9 which is substan- 
tially less than what you have right now even with sequestration. 
In 2010, you had 5.3, which is about what you are going to have, 
and you were able to do your job. 

Now, as a practitioner, I had an opportunity to work with people 
in detention quite a bit. I had thousands and thousands of clients. 
And when I look at these numbers, 2,228 were released, and you 
sent out this paper that says detention releases solely for budget 
reasons. But you are telling me that 1,599 of them had no criminal 
convictions. Is that correct? 

Mr. Morton. That is correct. 

Mr. Labrador. So was that not something that you were going 
to do anyway, release the majority of these people regardless of 
your budget constraints? 

Mr. Morton. No. 

Mr. Labrador. They were in removal proceedings. Correct? 

Mr. Morton. They are in removal proceedings. We do detain 
non-criminal immigrants who are, nonetheless, removable from the 
United States. 

Mr. Labrador. And if they ask for a release, you make a deter- 
mination, regardless of what the budget is, whether they should be 
released or not. 

Mr. Morton. An immigration judge makes that decision. 

Mr. Labrador. But your field officers have the authority to re- 
lease these aliens. Correct? 

Mr. Morton. That is correct. We have some discretionary au- 
thority ourselves, and then our determinations are reviewed by im- 
migration judges. There are many instances in which we seek to 
detain somebody and an immigration judge, as you know, disagrees 
with us and orders us to release the person. And there are also 
cases that I referred to earlier where, as a matter of court ruling, 
we must release people, the Zadvydas case in particular. 

I will just tell you, in addition to these 2,228 budget releases, we 
released about 150 individuals for special circumstances. The over- 
whelmingly largest group were people who were unremovable, Viet- 
namese, Cubans, people we could not get travel documents 
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Mr. Labrador. My concern — I think Mr. Marino said it correctly. 
The way you went about this policy actually scared America in- 
stead of making America feel safe because I know you release peo- 
ple every single day, and it seems odd to me that since your single 
largest appropriation is for custody and detention, that you did not 
request reprogramming. And if detention is the single largest ap- 
propriation, then it follows that it is the highest priority of Con- 
gress. And if it is the highest priority of Congress and you know 
this, then why would you not ask for us to do something about this 
for reprogramming instead of trying to scare the American people 
and saying that because of sequestration, we have to release these 
people that you have the authority to release and have done in the 
past. 

Mr. Morton. Obviously, I do not agree that we were trying to 
scare America. We were trying to maintain our budget. And again, 
we were at the highest level of detention we have ever had and the 
highest level of removals we have ever had. We release people all 
of the time pursuant to statute, and we got to make good judg- 
ments with the resources we have on how we go about doing that. 
And that is what we are doing every day. We are going to continue 
to do it for the rest of the year. We will try to maintain whatever 
detention levels Congress provides. And it is not so simple when 
the largest appropriation we have is custody operations, and the 
next largest is criminal investigations. 

Mr. Goodlatte. The time of the gentleman has expired. 

Director Morton, we still have four more Members who want to 
ask questions. So we have a vote on. We will recess. The gentleman 
from 

Mr. Marino. Mr. Chairman, a point of order. 

Mr. Goodlatte. Do you have a unanimous consent request? 

Mr. Marino. Could I have this letter entered as part of the 
record? 

Mr. Goodlatte. Can you identify it for the record? 

Mr. Marino. Yes. It is the Pike County Commissioners, Pike 
County, Pennsylvania. The commissioners sent me a letter on some 
of my questioning pursuant to why Pike County illegal immigrant 
levels are down. 

Mr. Goodlatte. Okay, thank you. And without objection, that 
will be made a part of the record. 

[The information referred to follows:] 
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PIKE COUNTY COMMISSIONERS 

PIKE COUNTY AOMJNISTRATION BUILDING 
506 BflOAO STREET 
MILPORD. PA 18337 
570-296-7613 
FAX 570«296-605S 




aAtir n ONocN 
CH<CV CLtAK 

TMOMAk P fAHLCV. 
c;0uMrv •ouciYori 


March 1,2013 


Congressman l orn Marino 
4 1 0 Cannon House Office Bldg. 

Washington D.C,, 205 1 5 ^ 

Congressman Marino, 

We are compelled to present you with a burgeoning issue wliich is undeniably 
detrimentally imp)Hcling the Correctional operation in Pike County and to ensure Uial you are 
made aware of the significant fiscal impact locally. -As. vou may know, on behalf of the 
Deptinmant of Homeland Security. Immigration Customs and Enforcement, imnii^rodo^ 
hiiYii h” *'""*~* i-ueiiiiv smcc iy%. Jp Hint en'd! 

we have- cplillnoously.’employcd isigniGcant'.cffon ot ip jijany instances all 

osUlblishe(l'ijnindator>.''federaMetentiQn suiodanls... The.'pqMMJipon! ol.U 90 i<!UinjJ,^ec}nity 
esjtoused a 'WdU ■pubHcize4t requirement tiiat. these dctainecajmusl.bc hoyBsil in sijfr, qlcan, 
efficient and :hdniniie/CondiUonst<o£ OTnfin<!monl.. This^fect is-.jislensibly-the b^is lb? 
creation of and mandate to adhere. Jo the .newly distributed. ‘Tcrfortnancc based National 
Detention Standards" which are comprised of forty one (41) specific standards which detail eight 
hundred and eighty (880) components. * 

The Pike County Conecdonal futility has indeed met or exceeded these established 
detention standards, every year since 1996. The Pike County Correctional Facility has 
repclitiously received a "Superior" designation as a result of the annual standards compliance 
inspection. Several limes the Pike County Cotreclional facility, one of hundreds of facilities 
housing I.C.G. detainees, was the only facility in the country to achieve this designation. In alt 
regards, the Pike County Correctional facility exists as a prototypical correctional operation to 
house I.C.E. delainecs in accordance with all established detention standards. In stark conlraa kto 
ibw fnrn ih r number of I.C.E. detainees housed in Pike County has been steadily jlcclinin^, 
while robust detalTiEC pu|nirailints Hit; being muiniainctl m correctional facilities in the region 
which fail to attain established standards. 

We contend that it is logical to- maintain a relationship which has been .forged, over many 
Jtears and has been mutually beneficial io.!the:J;edcral govcnimeni, J.C(^.,t} 5 l 8 it»eO| and the 
Giti4e«s of Pike Cotinly.'xWesee.no. validity; to,, the intenlionalTpennaiicnt.rBgJpva) pf^lclaincra 
'ftoltt the'Pike Cotaily. Goiicctional..facilil)i;»iiUe signifioanl-de.taincc populatipns.are,.teing 
maintained elsewhere. in siib standard. conditions of confinement. Our.ft'ardcn,Craig,l4>we} has 
.spoken to I.C.E; Pltiladclphia Field Office- Director Tliomas Decker, and has been advi^ that 
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although our detainee population has diminished steadily and significantly, and there is no plan 
of action, or intention to bolster our detainee population, which may be decreased even further. 

In closing, we wish to ensure that you are aware of this fluid situation which has created 
an undeniable detrimental economic impact in Pike County. My contention is that 
comprehensive adherence to federal detention standards should equate to the Pike County 
Correctional Facility being utilized to house its design capacity of I.C.E. detainees. In light of 
impending sequestration, and the dire fiscal and economic crisis presently being portrayed in our 
coimtry', should there not be a premium placed upon a facility in your Congressional District 
which exceeds federal detention standards, provides the superlative conditions oi confinement 
being sought, and does so at a far lower cost per day than many other correctional facilities in 
our country? 

Why would as much as one hundred sixty four dollars ($164.00) per day be spent to 
house a detainee in a substandard facility, when bed space is abundantly available in Pike County 
at Q cost of eighty two dollars and fifty cents ($82.50) per day? Clearly an option to house 
criminal detainees appropriately while slashing the cost of detention is available, yet an 
unprecedented decision was made to release hundreds of criminal illegal aliens into our 
communities wliich has undeniably endangered American citizens. We contend that failing to 
utilize the Pike County Correctional Facility to its fullest potential is a disservice to taxpayers on 
both a local and national level. We humbly present this argument to you for your examination, 
and for the benefit of the citizens in your district and die citizens of the United States. 


Respectfully, 

Pike County CotTy 5 ;^i^ioi]||'S 
Uchard A. Catidi, Chairman 



Karl A, Wagner Jr., Con^issioner 


Attachment 

cc: 

Congressman John Boeliner (w/att.) 
Congressman Lou Barletta (w/att.) 
Senator Patrick J. Toomey (w/att.) 
Senator Robert P. Casey (w/att.) 

Senator Lisa Baker (w/att.) 

Governor Tom Corbett (w/att.) 
Representative Michael Peifer (w/atL) 
Representative Rosemary' Brown (w/att.) 
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U.S. House or RcpnescNTATivcs 
Washinoton, D.C. SOStS 

To» Marino August 1 5, 20U 

IOTM 0>«TnC«, 


Mr. Craig A. Lowe 

Warden, Pike County Correctional Facility 
1 75 Pike County Boulevard 
Lords Valley, PA 18428 


Dear Warden Lowe: 

11 recently came to ray aUention that the Pike Covmty Correctional Facility 
received a superior rating from U.S. Immigration and Customs Enforcement, 

1 am l)ODorcd to have the opportunity to congratulate you on such an ^ 
accomplishment. Your commitment to the safely and security of our 10 
.District is fundamental to its prosperity and pciscvcrnnce. 

As a former U.S. Attorney, 1 understand the challenges you face on a daily 
basis wdiilc overseeing a correctional facility of tliis magnitude. Your superior 
ruling represents an accurate indication of your leadership and comniand 
within your facility. 

I wish you continued success in your capacity as warden at the Pike County 
Correctional Facility, and I hope that you will not hesitate to contact me in the 
future if tlicrc is any way in which 1 can be of a.sastancc to you. Thank you 
again for your hard vwrk and dedicaUon to the ciUzens of Pennsylvania’s 10* 
Congressional District. 
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Mr. Goodlatte. The Committee will stand in recess until imme- 
diately after these votes. 

[Recess.] 

Mr. Goodlatte. The Committee will reconvene and the Chair 
recognizes the gentleman from New York, Mr. Jeffries, for 5 min- 
utes. 

Mr. Jeffries. Thank you very much, Mr. Chair. 

You know, I am a new Member here, and I think I am generally 
a pretty optimistic type of person. But oftentimes, many of the 
themes that we have seen over the last several months within this 
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institution — and I do not doubt the sincerity of several of our 
friends on the other side of the aisle. But many of the themes that 
we see that have been articulated suggest that the sky is falling, 
and so we are in the midst right now of debating what many of us 
view as a very draconian budget, that we are told if it does not get 
passed, the need for such austerity measures are designed to pre- 
vent the great United States of America from becoming Greece or 
Spain and perhaps something worse. The sky is falling. 

We also on the Subcommittee had a hearing that I believe was 
entitled “The Obama Administration’s Regulatory War on the 
Economy,” very ominous because the sky apparently is falling, not- 
withstanding the fact that this Administration has created about 6 
million private sector jobs. 

And today there is a theme advanced by some — again, I am not 
questioning the good faith of any Member’s views, but the theme 
is that criminals have been unleashed on the American public. And 
the question that has been posed is, is this policy or is this politics? 

Now, I would note parenthetically that I believe in my reading 
of the Twenty-Second Amendment, Barack Obama is constitu- 
tionally prohibited from even running for office again because he 
was elected and re-elected. I am not sure how politics could even 
make their way into this discussion from the electoral context. 

But putting that aside, the issue of whether criminals have reck- 
lessly been unleashed on the American public is an interesting one. 
And I gather about 2,228 people are at issue in terms of the release 
from detention. Is that correct, Mr. Director? 

Mr. Morton. That is correct, sir. 

Mr. Jeffries. And that release took place between February 9 
and March 1. Is that correct? 

Mr. Morton. That is correct. 

Mr. Jeffries. And I believe you testified earlier today that there 
is no evidence, as far as you know, that any single one of those in- 
dividuals, more than 2,000, who was released has engaged in crimi- 
nal activity subsequent to that release. Is that correct? 

Mr. Morton. Not that I am aware of. That is correct. 

Mr. Jeffries. Now, of course, that is not to say that someone 
may not engage in some form of destructive behavior at some point. 
These things are very difficult to predict scientifically. I am certain 
that your Agency — and under your leadership, you have attempted 
to do it to the best of your ability, as prosecutors and judges and 
people all throughout the American criminal justice system at- 
tempt to do. 

But if I just might for a moment go through some of the releases 
that took place at the field offices. It is my understanding that 
about 342 detainees were released from the Phoenix field office. Is 
that correct? 

Mr. Morton. Yes. Arizona had 1 level 1, 30 level 2s, 91 level 3s, 
and 122 non-criminal. 

Mr. Jeffries. Thank you. I do not know what is going on with 
this microphone. 

Any evidence that a crime wave was unleashed on the people of 
Phoenix, Arizona? 
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Mr. Morton. No. As I said earlier, we only have one level 1 of- 
fender on release in Arizona, and that individual is 68 years old 
and a lawful permanent resident for 44 years. 

Mr. Jeffries. Okay. There is no documented evidence that the 
people of Phoenix, Arizona have been ravaged subsequent to the re- 
lease of these individuals, is there? 

Mr. Morton. There is no indication of a crime wave. We are, ob- 
viously, going to pay attention to every single case, and as I said, 
if a case needs to have a different outcome, we will make that out- 
come. 

Mr. Jeffries. 341 people were released from the San Antonio 
area. Any evidence that a crime wave has taken place subsequent 
to that release? 

Mr. Morton. Not that I am aware of. We had no level 1 offend- 
ers released in the State of Texas at all. 

Mr. Jeffries. Okay. San Antonio was number 2. 

Miami, number 4, 225 folks. Any evidence of a crime wave un- 
leashed on the people of Miami? 

Mr. Morton. So far, we have had no evidence of serious mis- 
conduct. 

Mr. Jeffries. And lastly, Chicago I believe was number 7 on the 
list. And I would note, interestingly enough, that — and I would like 
to ask unanimous consent, Mr. Chair, that an article in the Wash- 
ington Post stated “Chicago’s murder rate is finally falling. Can 
that keep up?” That that be entered into record. 

Mr. Goodlatte. Without objection, so ordered. 

[The information referred to follows:] 
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Qetoft#ii0ton}3ost p- 

Chicago’s murder rate is finally falling. 
Can that keep up? 

By Dylan Matthews, Updated: March 6, 2013 

Homicide rates fall across the country for the past two decades, but in Chicago, that trend has 
reversed in the past year. In 2012, the city saw 506 homicides, a 16 percent increase over 
201 1 . In January 2013, there were 43 homicides, which, if repeated every other month, would 
have led to 516 homicides over the course of the year — even more than 2012, But thankfully, 
that pace didn’t keep up. February saw a hutte drop , with only 14 homicides reported, the 
lowest monthly total since 1957. 

The Chicago Police Department claims that was achieved through saturation policing,” in 
which the police department identifies high-crime areas and then focuses districts’ energies 
on them. In February, the CPD identified 1 0 zones, which account for about 2 percent of 
Chicago's land area but 10 percent of its violent crimes, and sent 200 officers on overtime 
patrols in those zones. The approach was a modified version of a policy that Mayor Rahm 
Emanuel and Commissioner Garry McCarthy had initially abandoned, update: Ihis 
paragraph originally died 600 off icers on overUme patrol: U i' aclually 200 every night. We 
apologize for the error. 

Former Mayor Richard Daley and Commissioner Jody Weis used two groups, called the 
Mobile Strike Force (MSF) and Targeted Response Unit (TRU), that had city-wide 
jurisdiction and were sent in to saturate neighborhoods experiencing spikes in crime; Emanuel 
and McCarthy broke up those units and dis pe rsed their cops to districts. Those groups were 
widely criticized as abusive to the communities they arrived in, even if they were seen as 
effective. The new groups have specific geographic areas, with the hope being that theyTl be 
more responsive to community interests than their predecessors. 

Both “saturation units” and theMSF/TRU approach of Daley can be thought of as a form of 
what criminologists call “hot spot policing.” David Weisburd (George Mason / Hebrew 
University) and John Eck (University of Cincinnati) define “hot spot policing” as 
“demand[ing] that the police identify specific places in their jurisdictions where crime is 
concentrated and then focus resources at those locations.” That seems like a pretty good 
description of what Emanuel and McCarthy are up to. 

So does it work? Weisburd and Eck identify five randomized controlled trials of hot-spot 
policing, all of which found positive effects. The Minnesota Hot Spots Patrol Experiment, 
conducted from June 1987 to Jime 1988, found that a hot spots strategy resulted in a 6-13 
percent reduction in total crime reports. The Kansas City Crack House Raids Experiment, 
undertaken from November 1 991 to May 1 992, found an 8 percent net reduction in crime, 
though those results decayed as the strategy continued. A study in San Diego found that a 
kind of hot spots policing in which police raids are followed up with visits to landlords to 
make sure activity has not started up a gain results in a 60 percent reduction in crime, relative 
to having no follow-ups with landlords. 
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But the most interesting studies they highlight focus on a specific kind of hot spot policing, 
known as “problem-based’' policing, which tailors police methods to particular problems (like 
drug dealing or gang violence) and tries to incorporate other government services in the 
process. This is rather different from what Chicago is up to, and likely superior. Both 
randomized experiments in this area focused on Jersey City, N.J. One found that hot spot 
policing combined both with tarj^t-specific tactics (videotape surveillance of public spaces, 
confiscating guns stashed in public areas) and with social service intervention (including aid 
to the homeless, street trash removal, and better enforcement of liquor and housing codes) 
resulted in significant crime reduction. More interestingly, the second study compared a 
normal hot spot intervention to one that incorporated local regulatory agencies and “problem- 
oriented’' tactics, and found the latter to be more effective. 

There’s good evidence to suggest that non-police resources can play an important role in 
reducing crime rates. The University of Chicago’s Crime Lab evaluated a program called 
“BAM — Sports Edition,” which provides 7th-l 0th grade boys with small group instruction 
in social and life skills in school, and sports programming after school. The study, which used 
a randomized design, found that the program reduced violent crime arrests by 44 percent. 

There’s some evidence that good preschool programs can reduce crime rates overall, but it’s 
mixed. Of the two marquee experiments on the topic, the Perry project found significant 
reductions in crime by age forty, while the Abecedarian project did not find any effects. Then 
again, the last follow-ups in Abecedarian were conducted when participants were only 21, so 
it’s possible that a gap opened up later on. 

The University of Chicago Crime Lab’s Jens Ludwig has found that two other policies could 
be helpful as well in addition to a Chicago-style hot-spot approach. In a paper coauthored 
with Duke’s Phil Cook, he suarests that “gang-based deterrence,” in which gangs are 
collectively held responsible by police and other government and civil society respondents for 
violence committed by their members, might be more effective than targeting individual 
perpetrators. The Kennedy School's Anthony Braga, David Kennedy, Anne Piehl, and 
Lehman College’s Elin Waring found that the Boston Ceasefire proj^am, an intervention in 
the mid-1990s that used a gang-based approach, was associated with reductions in violence, 
though their evidence is non-experimental and cannot determine what specific parts of the 
ceasefire program caused the reductions. 

Ludwig and Carnegie Mellon’s Jacqueline Cohen have also arg.ied that police patrols 
designed to confiscated illegal guns being carried in the street can be an effective crime 
policy. Like gang-based deterrence, highly rigorous experimental evidence doesn’t exist on 
this topic, but their analysis of a Pittsbuigh program found that it “may have reduced shots 
fired by 34 percent and gun shot injuries by as much as 71 percent in the targeted areas.” 

So Chicago’s program uses methods that have a solid research body backing them up, but it 
could be stronger, Tt could be more tightly coordinated with social service agencies, more 
specifically tailored to gang homicide in the way suggested by the “problem-oriented” 
policing model, and combined with educational and other interventions that have also been 
shown to have effects. 

The problem is that all these cost money. Harold Pollack, co-director of the Crime Lab with 
Ludwig, suggests that barring a federal program like Community Oriented Policing Services, 
cities may just not have the resources to do what’s necessary. “Many innovative policing 
strategies are pretty labor-intensive,” he says. “Tn the current budgetary environment, a 
program such as COPS might be necessary for either hot-spot policing or different 
community-policing approaches to really take hold.” And with the federal govermnent in a 
budget-cutting mood too, even that may be hoping for too much, 
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Mr. Jeffries. And this article notes that in January of 2013, 
prior to the release of these people who, I guess in the view of 
some, threatened the well-being of the American public — there 
were 43 homicides, which is at the high end. February, interest- 
ingly enough, saw a huge drop. Only 14 homicides, the lowest 
monthly total since 1957. Now, I am not suggesting there is a cor- 
relation between that low total and the release of these individuals. 
But any evidence that the people of Chicago, number 7 on the list, 
have been forced to endure a massive crime wave as a result of the 
release of detainees? 
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Mr. Morton. No, sir. 

Mr. Goodlatte. The time of the gentleman has expired. 

Mr. Jeffries. Thank you. 

Mr. Goodlatte. The gentleman from North Carolina, Mr. Hold- 
ing, is recognized for 5 minutes. 

Mr. Holding. Director Morton, it is good to see you. We worked 
together when we were both in the Department of Justice during 
the Bush administration, and I congratulate you on your promotion 
in the Obama administration. You always had a reputation for in- 
telligence and professionalism and hard work during the times that 
I worked with you, and it is good to see you here today. 

I want to follow up a little bit on some questions that Mr. Marino 
asked you earlier. 

I assume all these detainees that were released are in various 
Federal districts. They either came from various Federal districts 
or were held in various Federal districts. And I understand it is 
your testimony that you did not consult with individual United 
States attorneys in those Federal districts when you were releasing 
detainees that would have come from them. Is that correct? 

Mr. Morton. That is correct, although most of the detainees that 
we receive on the criminal side are coming from State and local 
custody, just the sheer volume. 

Mr. Holding. If I may interrupt — ^you know, the United States 
attorney is the chief Federal law enforcement in the district, and 
they would be your attorneys in each one of the Federal districts. 
Correct? You seek guidance from the United States attorney’s of- 
fice? 

Mr. Morton. On criminal prosecution matters? Of course. 

Mr. Holding. And on civil matters. 

Mr. Morton. Yes, although they do not get involved in adminis- 
trative removal matters. 

Mr. Holding. But they would. For instance, if you had an EEOC 
claim or some sort of claim within your Agency, it would be the 
United States attorney’s office who would be your lawyers and give 
you advice. 

Mr. Morton. They would, indeed. And I am a strong supporter 
of the United States attorney’s office. 

Mr. Holding. During my tenure as a United States attorney, we 
worked very closely with ICE. All Federal law enforcement strug- 
gles with funding and struggles with covering their mission with 
the amount of dollars that they have to do it. And I think the motto 
throughout the law enforcement family is that we just have to do 
more with less. One of the ways we were always able to work well 
together is because the RAC’s and the SAC’s from ICE and other 
Federal agencies kept us well informed as to what was going on. 

I must say I find it incredibly unfortunate that you were not con- 
sulting with your individual United States attorneys when you 
made a decision of this nature. You know, the chief Federal law en- 
forcement officer is charged with enforcing the laws within the dis- 
trict, the Federal laws. And for you to be releasing detainees is un- 
fortunate. 

But moving on to budgetary questions, you know, I understand 
that with the exception of the custody operations, ICE was oper- 
ating under the presidential budget, not the budget set by Congress 
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under the continuing resolution. And as a result, all of the other 
accounts in ICE carried a balance of $240 million for the year and 
$120 million for the past 6 months. And additionally, your CFO in- 
dicated that ICE carried forward $100 million to $120 million in 
user fee balances. 

Again, all Federal law enforcement is juggling and struggling to 
cover their core missions. 

So why didn’t ICE ever submit a reprogramming request to the 
appropriations rather than releasing detained illegal immigrants? 

Mr. Morton. With regard to the appropriations outside of the 
custody operations, we were pursuing a conservative approach. The 
reason we were pursuing a conservative approach is because we did 
not know what our budget would be for the rest of the year, and 
those funds are what is going to allow us to operate at a substan- 
tial level in those accounts for the rest of the year. And I did not 
want to move monies out of the other accounts. And again, the big- 
gest one we have is domestic investigations. I want to make sure 
we are doing everything we can on child pornographers and drug 
traffickers and alien smugglers possible. 

With regard to the user fee balance, we would have to get a re- 
programming authority to use those funds. They are not available 
to us except for a very small amount, and there are restrictions on 
how they are used. And we are considering, as part of how we are 
going to deal with sequestration and whatever budget we get from 
Congress in the remaining 6 months of the year, using those user 
fee balances if we can get approval for them. 

I will just note I understand we are below 34,000 right now in 
terms of our detention levels, but on average we have maintained 
during the non-sequestration portion of this CR an average balance 
of 33,925. The Agency was right where it needed to be in terms of 
what Congress asked of it. 

Mr. Holding. Thank you, Mr. Chairman. 

Mr. Goodlatte. I thank the gentleman. 

The gentleman from Florida, Mr. Garcia, is recognized for 5 min- 
utes. 

Mr. Garcia. How are you doing. Director? 

So I have got a few quick questions I want to ask you. 

Several times you have made reference to robbing Peter to pay 
Paul. In real terms, what does it mean? Give me some examples 
of the kind of investigations and programs that you might need to 
cut to maintain 34,000 beds and still comply with sequester? 

Mr. Morton. Thank you. 

ICE does two things. We are part of the immigration enforce- 
ment system, the administrative system, along with CBP and CIS. 
And we are also the principal criminal investigator for the Depart- 
ment of Homeland Security. In fact, we are the second largest 
criminal investigative agency in the Government. We have more 
special agents than we do immigration enforcement officers. And 
that work is important work. We are out there every day inves- 
tigating border crimes, transnational crimes, child exploitation, and 
that work is critical to homeland security and to national security. 
We are the second largest Federal contributor to the Joint Ter- 
rorism Task Forces in the country outside of the FBI itself. Impor- 
tant work, needs to go on, and in my view we should not take and 
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divert resources from domestic investigations to the detention 
budget if that would mean fewer child exploitation cases, fewer 
special agents on the streets, fewer drug trafficking cases. 

Mr. Garcia. ICE has a mandate to maintain 34,000 detainees. 
How many individuals do you safely feel can be released under al- 
ternative detention? 

Mr. Morton. Well, the alternative detention program has an 
enormous amount of promise, and there is a very high rate of ap- 
pearance for the full-service model. So long-term I think it is some- 
thing that Congress should pay a lot of attention to, and I think 
it could help with some of the budget challenges that the Com- 
mittee and other Committees are wrestling with. 

The trick with alternatives to detention is to make sure that the 
case is heard quickly. The average cost of alternatives to detention 
on a full-service model is $7 a day compared to as much as $122 
a day for detention. However, if the case takes much, much longer 
to be heard and decided, eventually you lose the benefit of that 
much lower rate. 

Again, I think it is an important form. It was started back in 
2002 during the Bush administration. It makes sense, assuming we 
can get the cases on ATD heard quickly. 

Mr. Garcia. Director, part of the 

Ms. Lofgren. Mr. Chairman, there is something wrong with the 
microphones here. 

[Pause.] 

Mr. Garcia. So there was made an allusion that for some reason 
you were doing this for political machinations. So I want to give 
an example because we had something happen because of budg- 
etary reasons which have nothing to do with you. And there is a 
video we wanted to run. Do we have that? 

[Video shown.] 

Mr. Garcia. Director, the reason I showed that is because I want 
the Members of this Committee to understand that you are doing 
a tough job under circumstances you did not plan for. We clearly 
did not expect to be here, and it is our responsibility as the Con- 
gress to find a way past this and to find agreement among our- 
selves. 

What you are doing you are doing, I would imagine, to make sure 
you can carry out the duties and responsibilities of your office. Cor- 
rect? 

Mr. Morton. That is exactly right. 

Mr. Garcia. There was an allusion made you did this same work 
last time and deported 400,000. You were about at the same num- 
ber the year before that and I think the year before that. Correct? 

Mr. Morton. That is right. 

Mr. Garcia. I would assume that the first 400,000 were a little 
bit easier than the second 400,000, than the third 400,000, I would 
imagine. 

Mr. Morton. It is a challenge for us. We are trying to prioritize 
our efforts on those that make the most sense. 

Mr. Garcia. Thank you. I will yield back the balance of my time. 

Mr. Goodlatte. I thank the gentleman. 

And the Chair recognizes the gentleman from Ohio, Mr. Jordan, 
for 5 minutes. 
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Mr. Jordan. Thank you, Mr. Chairman. 

Mr. Garcia, Director, said that there was no way you could plan 
for this and what was shown to us in the video. Why could you not 
plan for this? 

Mr. Morton. The challenge this year has heen that we have had 
a 6-month CR. As you know, on March 27, our funding is going to 
run out. I trust that the Congress of the United States 

Mr. Jordan. I am talking about sequester. When did sequester 
become law? 

Mr. Morton. The sequester took effect on March 1. 

Mr. Jordan. No, but when was it passed? 

Mr. Morton. The sequester has been around for quite some 
time, obviously. 

Mr. Jordan. August 2, 2011, 20 months ago. So the statement 
that you could not plan for it — I mean, it seems to me you got 20 
months to plan for it. 

When did your Agency start planning for sequester? 

Mr. Morton. Obviously, I think we, like most people, hoped that 
sequester would not become reality. 

Mr. Jordan. You cannot plan on hopes. You got to decide. The 
law said August 2. It said on January 1, 2013, the sequester is 
going to happen. You got a 2-month reprieve on that. It took place 
March 1. When did you start planning for what everyone knew the 
law said? Or is it the practice at ICE not to plan and make deci- 
sions based on the law of the land and say, oh, we hope it is not 
going to happen? When did you start planning? 

Mr. Morton. On the contrary. We are doing what the law re- 
quires in a very uncertain environment. 

Mr. Jordan. No, that is not the question. When did the folks at 
ICE — when did you start planning for a law that was enacted on 
August of 2011? Did you start August 3, 2011? Did you start some- 
time in 2012? Did you start March 2, 2013? When did you start? 

Mr. Morton. Remember, most of these releases were due to the 
CR. 

With regard to sequestration, we began to plan in earnest at the 
beginning of this year. 

Mr. Jordan. So you waited until January of 2013? 

Mr. Morton. We waited until January, 2013 

Mr. Jordan. So when did you make the decision to release the 
2,228 detainees? When was that decision made? 

Mr. Morton. Well, the discussions on that have been ongoing 
since the beginning of this year. The actual 

Mr. Jordan. More importantly 

Mr. Morton [continuing]. Decisions were made 

Mr. Jordan. Well, let me cut in here. I only got 5 minutes. 

When did you decide that you were going to release the 629 who 
were criminals? 

Mr. Morton. The instructions went out on February 9. 

Mr. Jordan. February 9. And is that the same time you made 
the decision to release the 10 level 1 felons? 

Mr. Morton. The 8 level 1 felons 

Mr. Jordan. Or 8 level 1 felons? 

Mr. Morton [continuing]. Yes — were part of that overall deci- 
sion. 
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Mr. Jordan. And do you think maybe if you would have started 
planning sometime before this year — you had 20 months to get 
ready for it — do you think maybe we would not have to release 
2,228 detainees, 629 who were criminals, 8 who were level 1 felons? 
But do you not think that is maybe a question the American people 
would ask? Maybe if you started planning for this, when it actually 
became the law, maybe we would not have to let 8 felons on the 
street. 

Mr. Morton. Congress asked us to maintain an average of 
34,000 beds over the period of the CR without sequestration, and 
we did exactly that. 

Mr. Jordan. You keep saying the CR, but in your testimony, you 
said both CR and sequestration had an impact on this decision. 

Mr. Morton. That is right. The sequestration resulted in a re- 
duction of $300 million to ICE’s budget. 

Mr. Jordan. And that is my point. You knew that was going to 
happen on August 2, 2011. If you maybe planned for it, maybe you 
would not have to release 8 level 1 felons on the street. 

Mr. Morton. I do not think that 

Mr. Jordan. You just said a few minutes ago that you did not 
start planning for this until a few months ago. 

Mr. Morton. I disagree with your characterization that everyone 
felt that that was going to happen. 

Mr. Jordan. Did you not just say January of this year is when 
you started planning for the sequester? 

Mr. Morton. I disagree with your characterization that back in 
2011, everyone felt that sequestration was going to happen 

Mr. Jordan. I am not asking how you felt. I am asking what was 
the law of the land. And is it the practice for the Director of ICE 
to say, you know, what? We are not going to pay attention to what 
the law of the land says. We are going to wait because we think 
it might not happen. We are going to wait and not start to imple- 
ment this, not start to plan for this until January of 2013, some 
18 months later. 

Mr. Morton. We have to make good judgments and balance 
many uncertainties, one of which was sequester. Another was the 
CR, and another 

Mr. Jordan. Who makes the final decision? Who made this deci- 
sion to let the 8 felons back on the street? Is that your decision or 
is that someone else in the Department who makes that decision? 

Mr. Morton. No. The actual decisions on each case were made 
in the field. 

Mr. Jordan. In the field. What does that mean? 

Mr. Morton. That means by our local field officers. 

Mr. Jordan. Do you have to sign off on that? 

Mr. Morton. I do not. 

Mr. Jordan. Mr. Chairman, I yield back. 

Mr. Goodlatte. Will the gentleman yield? Would the gentleman 
from Ohio yield to me? 

Mr. Jordan. I forgot to do that. I would be happy to yield. 

Mr. Goodlatte. Thank you. 

I just want to make the point that when you talk about the CR 
causing problems for you, you got the funding that you requested 
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to be able to maintain the mandate of 34,000 beds as a result of 
that. 

Now, you have a 5 percent cut moving forward from March the 
first to the end of this year. That 5 percent cut, if you were to 
apply it — and I do not think you should apply it equally across the 
entire budget of your department, that you could make keeping 
criminal aliens in detention a priority. But assuming you went 
ahead with your decision, a 5 percent reduction of 34,000 would be 
a reduction of about 1,700 people. Now, you have already reduced 
it by 2,200, and we have a document that has already been admit- 
ted into the record that shows a plan to reduce it down to an aver- 
age daily population of 28,248. 

So this is well beyond what sequestration would require you to 
do, even assuming your policy objective of spreading your costs 
evenly across the entire department. I would not do that. I would 
look into these excess funds you have in other areas and use those 
to keep people in there and not release them onto the streets. If 
you need to work it down a little bit over time, wait until you have 
got people who have been processed through the system and been 
deported rather than putting them back out on the streets in the 
country. 

But it is now an opportunity for, I think, the gentleman from 
Pennsylvania, Mr. Rothfus, to ask his questions. He is recognized 
for 5 minutes. 

Mr. Rothfus. Thank you, Mr. Chairman. 

And thank you. Director Morton, for being here today, and 
thanks for the hard work that you are doing at ICE and all the 
men and women are working for this country there. 

A few questions I am trying to track down. Your written testi- 
mony stated that every individual released was placed on an alter- 
native form of ice’s supervision. Is there a standard protocol for 
the level 1 offenders to have a certain type of alternative form of 
supervision? 

Mr. Morton. No, although generally a level 1 offender will re- 
ceive more attention than someone else. Again, it is a case-by-case 
determination. 

Mr. Rothfus. What kind of things would you be doing with a 
level 1 offender once they are released? 

Mr. Morton. Well, let me give you some examples. We would de- 
termine do they have any United States citizen children, how old 
are they, how long have they been in the United States. 

Mr. Rothfus. Are these individuals given an ankle bracelet, 
something like that? 

Mr. Morton. Some of them may have an ankle bracelet. Some 
of them may have a bond. It depends 

Mr. Rothfus. So there is no standard protocol for a level 1 of- 
fender. 

Mr. Morton. No. The law allows us to pursue various forms of 
supervision. 

Mr. Rothfus. You testified on March 14 before the Appropria- 
tions Committee’s Homeland Security Subcommittee that there 
were 10, not 8 — that there were 10 level 1 offenders that were re- 
leased. Can you explain the discrepancy in your testimony today? 
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Mr. Morton. Yes, I can. So that is correct. We testified that 
there were 10. As it turned out, when we reviewed every single one 
of the level 1 offender cases, two of the cases involved 
misclassification in the computer system and their criminal record 
was less severe than initially thought, and they were reclassified 
as level 2 offenders. 

Mr. Rothfus. So you had eight level 1 offenders, four of whom 
have been apprehended. 

Mr. Morton. Four of whom are in our custody and four of whom 
remain 

Mr. Rothfus. Do you know where the other four are? 

Mr. Morton. I do, indeed. 

Mr. Rothfus. And why are they level 1 offenders, do you know? 

Mr. Morton. I do. So there was the gentleman that I referred 
to earlier who was released in Arizona. He had convictions for theft 
offenses and drug offenses. He is 68 years old and has heen in the 
country as a lawful permanent resident for 44 years, and an immi- 
gration judge found he was not a danger to the community. 

There were two other releases from Illinois, larceny and criminal 
trespass. The individual has three United States children, one with 
a degenerative eye disease. An immigration judge found he too was 
not a danger to the community. The second Illinois case involved 
an immigration offense and misdemeanor offenses. He is 55 years 
old and has heen in the country 34 years. 

And the California case involved burglary, vandalism, and a 
DUI. He is a 23-year resident. Both parents are naturalized United 
States citizens, and he is on ATD with GPS monitoring 24/7. 

Mr. Rothfus. Now, you testified that you had no communication 
with DHS leadership prior to the release of the individuals. Is that 
correct? 

Mr. Morton. That is correct. 

Mr. Rothfus. Did anyone at ICE have any discussion with any- 
body at DHS leadership? 

Mr. Morton. Not that I am aware of. 

Mr. Rothfus. Any discussion that you or anybody at ICE would 
have had with anybody at the Department of Justice? 

Mr. Morton. Not that I am aware of. 

Mr. Rothfus. Any discussion that you or anybody at ICE would 
have had a discussion with somebody at the White House? 

Mr. Morton. Not that I am aware of. 

Mr. Rothfus. Did you or anyone at ICE receive any talking 
points or messaging points from the White House on how to handle 
budget issues with respect to sequestration? 

Mr. Morton. We have certainly received instructions from the 
Office of Management and Budget on planning, how to execute se- 
questration were it to come to pass. 

Mr. Rothfus. In fiscal year 2012, it looks like the appropriation 
that was allocated for custody operations was just over $2 billion, 
$2,500,000,000. 

Mr. Morton. Yes, sir. 

Mr. Rothfus. Under the CR, that number is continued into fiscal 
year 2013 to at least March 27, irrespective of the sequester. The 
President requested $1.9 billion about for fiscal year 2013 for cus- 
tody operations. Is that correct? 
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Mr. Morton. Yes, sir. 

Mr. Rothfus. Looking at the fiscal year 2012 number of 
$2,500,000,000, 5 percent of that number is $102 million. So that 
is the number I think we are looking at today with respect to your 
concerns of custody — we were talking about $300 million, but the 
number is really $102 million in the context of custody operations. 
Correct? 

Mr. Morton. For custody operations, it is a little over $100 mil- 
lion. 

Mr. Rothfus. And you have already discussed that there is $120 
million sitting out there in user fees that is being held. 

Mr. Morton. There is an unobligated balance in one of the user 
fees. It does not provide for spending in direct terms for custody 
operations, but it does allow — it could be used for some custo- 
dial — 

Mr. Rothfus. How many meetings did you have with your CFO 
with respect to how to get through the budget 

Mr. Morton. Excuse me. I did not 

Mr. Rothfus. How many meetings have you had with your CFO 
with respect to trying to work your way through this budget proc- 
ess? 

Mr. Morton. Oh, numerous. 

Mr. Rothfus. And when did those meetings start? 

Mr. Morton. So the meetings have been ongoing for the last cou- 
ple of weeks to make sure that we deal with sequester as it plays 
out. Obviously, we are still waiting on our funding for the next 6 
months, and we want to make sure that we end the year here on 
March 27 within the appropriations directions that we have, less 
the money for sequester. 

Mr. Rothfus. I yield back, Mr. Chairman. 

Mr. Goodlatte. I thank the gentleman. 

The gentleman from Texas, Mr. Poe, is recognized for 5 minutes. 

Mr. Poe. Thank you, Mr. Chairman. 

I think I am last. So your day is done with Congress as soon as 
I am through, I believe. 

I want to go through the basics again. This decision was not 
made by the President. It was not made by the Secretary of Home- 
land Security, and this decision was not made by you. Is that cor- 
rect? 

Mr. Morton. That is right. The decision was made by the career 
officials in ERO and in discussion with the CFO. 

Mr. Poe. So the financial folks made this decision basically. 

Mr. Morton. And the operational people responsible for it. 

Mr. Poe. And the people that have been released — ^you know who 
these people are. Is that correct? The 2,000-plus. We know who 
these people are. 

Mr. Morton. We as in the Agency. 

Mr. Poe. You. 

Mr. Morton. Yes. 

Mr. Poe. Could you furnish the names and country of origin to 
the Chairman? 

Mr. Morton. We 

Mr. Poe. Could you do that or not? Either yes or no. 



146 


Mr. Morton. Well, with the exception of personal identifying in- 
formation that by law we are restricted from giving, we are pro- 
viding — 

Mr. Poe. But that does not include their names or 

Mr. Morton. We are happy to provide a summary of the cases, 
individual cases, and to the extent 

Mr. Poe. Let me reclaim my time. I reclaim my time. You can 
give the names and the country of origin. You can do that. Correct? 

Mr. Morton. Do we know who these individuals are? 

Mr. Poe. Yes. 

Mr. Morton. Yes, sir. 

Mr. Goodlatte. If the gentleman would yield. 

Mr. Poe. Yes, I will. 

Mr. Goodlatte. I would just inform the Director. The Privacy 
Act does not apply to 

Mr. Morton. I understand if the full Committee or the Chair- 
man makes a request. I understand that. 

Mr. Poe. So the answer to my question is, yes, you can supply 
the names of the people and the country of origin to the Chairman 
if he requests. It is a simple question. You can do that. 

Mr. Morton. If the full Committee were to request it, yes. 

Mr. Poe. So the decision was made by the financial folks. 

Now, my question to you is this. Do you understand, do you see 
that the way this was handled could scare the American public? I 
mean, have you got that message yet, or do you think that oc- 
curred? I will tell you it occurred in my district. It could not have 
been handled worse by allowing, all of a sudden, the press to know 
2,000 people that are being detained are being released by your 
Agency, and you did not know about it. So I think it could not have 
been handled worse. I am not saying it was done on purpose to 
scare the people. I am saying the result occurred that way, that it 
did have the effects of scaring the American public. 

I sent Secretary Napolitano a letter. She just, of course, did not 
respond. I gave you a copy of the letter last week or your staff. I 
would like for you to respond to these questions. I would like this 
letter filed for the record. I ask unanimous consent. Mr. Chairman, 
I ask unanimous consent. 

Mr. Goodlatte. Without objection, they will be made a part of 
the record. 

[The information referred to follows:] 
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The Hooorable Janet Napoliteno 
Secretary 

U.S. Department of Homeland Security 
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Dear Secretary Napolhano, 

I am very concerned about recent reports of the release of hundreds of detainees tern tbe 
custody of Immigration and Customs Enforcement, and if such a release did in fact occur, 1 have 
serious questions on whether or not it was done lawfully. As Vice Chaiiman of the Immigration 
and Border Security committee of the House Judiciary Committee, I would like to request that 
the Department of Homeland Security provide me with the following information as soon os 
possible; 

1 . Who specifically at ICE authorized the release of the detainees? 

2. What legal authority was the individual who ordered this release operating under? 

3. Docs this individual have the authority within the Department of Homeland Security 
to order such releases, and if so does the individual have to consult with Department 
of Homeland Security offictids prior to making such an order? 

4. How many individuals were released? What crimes had they committed? 

5. What are the names of these individuals? What is their country of origin? 

6. Where wore these detainees released? Were the state and local aucliorities in the 
communities where the detainees released notified of their release? 

7. Specifically, what kind of supervision will the individuals released be under? 

8. What is the percentage of ICE detainees who are released from detention on 
supervision that return for their subsequent hearing? 

9. Were any individuals at the Department of Homeland Securi^ or the Whire House 
notified of this release prior to it taking place? If not. is it legal for ICE to lake such 
an action on its own? 

10. If it is your position that the ICE agent acted according to law, were all administrative 
procedures followed? If so. which ones? 
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Mr. Poe. Thank you. 

We have heard a lot about people being released, released, re- 
leased. And 40 percent do not come back for whatever reason. They 
do not show up for their deportation hearing — many of those peo- 
ple. Because of budget restraints, because there is not enough room 
in the inn, the determination is made you are released until your 
deportation hearing, which may be a year from now or even longer, 
and 40 percent just do not show up. 
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Now, I was a judge in Texas for 22 years. I tried only felony 
cases. If I had a 40 percent non-return of people who were released 
on bond or pretrial release, they would have had me in jail for that. 

So it seems to me we operate under a system where Border Pa- 
trol and ICE I think do a good job capturing folks, and then all of 
a sudden, they are released. And then they go to capture 40 per- 
cent of them again because they do not show up for their deporta- 
tion hearing. 

My question to you is this. Since this financial officer made this 
decision — and you did not make the decision, the Secretary of 
Homeland Security did not make this decision — can the financial 
officer just decide — do you think he has or she has the legal author- 
ity to release 30,000 of them? Do they have the legal authority? If 
they had legal authority to release 2,000, does the financial officer 
have the legal authority to release 20,000 or 30,000? You are a law- 
yer. Can you answer that question? 

Mr. Morton. I can. First, just to be clear, it was not the chief 
financial officer. It was the operational leaders of ERO in consulta- 
tion with the chief financial officer. 

Mr. Poe. Can this group of people who released the individuals 
that you did not know about — can they just release 20,000? Do they 
have the legal authority to do that? 

Mr. Morton. The people who are mandatory detention must be 
detained. 

Mr. Poe. That is not most of these people, though, is it? 

Mr. Morton. The 2,228 individuals by definition the instructions 
were they could not be subject to mandatory detention. About two- 
thirds of the people in our custody right now are subject to manda- 
tory detention and would need to be detained. Your scenario where 
we would release 30,000 people is not possible because the law di- 
rects us to 

Mr. Poe. So they could release a third of them, though. 

Mr. Morton. We could release those people 

Mr. Poe. In theory, you could release about a third of them, 
which is about 10,000. 

Mr. Morton. Those individuals that the law provides discretion 
for. 

Mr. Poe. It is a simple yes or no. Do you believe that your Agen- 
cy has the legal authority without judicial intervention. Federal 
judge, immigration judge — without judicial intervention, do you 
have the legal authority to release that one-third, 10,000? Either 
you do or you do not. 

Mr. Morton. We have the legal authority to release people not 
subject to mandatory detention. 

Mr. Poe. And that is a scary thought. 

I yield back. 

Mr. Goodlatte. I thank the gentleman. 

Director Morton, I want to thank you. You have given 4 hours 
of your time, and I know it has not been your favorite experience. 

But I will tell you that I am very concerned with how this has 
been handled. To me, here in the Congress, we are in the midst of 
a very concerted effort on both sides of the aisle, a bipartisan effort, 
to address the kind of immigration reform that many people in this 
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country think that we need to have and that you struggle with the 
problems of our current system every day. 

Ms. Lofgren. Mr. Chairman? 

Mr. Goodlatte. In the midst of this process, for the release, 
without any notification to the Congress of 2,200 criminal aliens, 
or a portion of which were criminal aliens, and the planned release, 
according to documentations here of several thousand more, is not 
helpful when one of the critical issues that we are going to have 
to deal with in the Congress is how to convince the American peo- 
ple that if we make the kind of immigration reform that is being 
discussed, that we provide legal status to millions of people — how 
will we convince them that this problem will not reset itself, it will 
not reoccur. What changes can we make? What guarantees can we 
give the public that our immigration laws will be enforced and we 
will not have millions of people not lawfully in the country? 

Now, you have limited resources to address that and we certainly 
understand that. You have been given a mandate by the Congress 
to retain 34,000 people, and to say that lower level officials can 
automatically, not based upon individual circumstances of the peo- 
ple being detained, but based upon spending measures and the 
available funds, make this decision without ever even consulting 
with you, without ever even your consulting with the Secretary of 
Homeland Security, without ever considering that if the Congress 
has a mandate and you need the funds to meet the mandate, you 
should come to the Appropriations Committee and ask for the re- 
programming of funds that are available and accessible for you to 
do that. 

I think that given the set of circumstances we are in, it is an un- 
fortunate set of circumstances that we find ourselves in, and this 
has not been helpful to that process because we have got to build 
the confidence of the American people that if we do comprehensive 
immigration reform in some way, shape, or form, we are going to 
address the enforcement side of this just as aggressively as we en- 
force the reforming of our legal immigration system and the re- 
forming of what we do with people who are not lawfully here right 
now. 

And I know the gentlewoman from California wanted me to yield 
to her, and I will do that. 

Ms. Lofgren. I thank the gentleman for yielding. 

I think this has been a useful hearing getting the facts out. I do 
not disagree that this could have been handled in a better way. I 
think it raised alarms that were unnecessarily raised. 

But the issue of a 40 percent failure rate, failure to appear rate, 
has been raised. That is from a 2007 IG report, and I am won- 
dering if we could ask the department to report what is the current 
FTA rate, not right this minute, but subsequent to the hearing. 

Mr. Goodlatte. I think that is a fine request. We think there 
is more recent data, but we would also ask the Director, if that 
data is available for a more recent period than 2007, to provide 
that to us, if it is available to you. And if we have additional infor- 
mation, we will provide that to you as well. 

I thank the gentlewoman for her question. 

And I thank the Director again for his participation here today. 
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Without objection, all Members will have 5 legislative days to 
submit additional written questions for the Director or additional 
materials for the record. 

And with that, this hearing is adjourned. 

[Whereupon, at 4:56 p.m., the Committee was adjourned.] 
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Material submitted by the Honorable Doug Collins, a Representative in 
Congress from the State of Georgia, and Member, Committee on the Judi- 
eiary 


®0iipress of tlfo I'liiitEd .States 

March 7, 2013 


The Honorable Janet Napolilano 
Secretary 

Department of Homeland Security 
3801 Nebraska Avenue, NW 
Washington, D,C. 20528 

Dear Secretar>' Napolitano, 

Over the past few weeks Li.S. Immigration and Customs Enforcement (ICE) undertook 
extraordinary measures to comply with cuts mandated by sequestration. The agency's decision to 
mass release illegal aliens detained in federal custody under the guise of budget cuts is both 
puzzling and alarming. 

According to internal Department of Homeland Security (DHS) documents obtained by 
the Associated Press. ICE has systematically released over 2,000 illegal aliens since at least 
February^ 15. Despite Administration claims that only ’‘non-criminals and other low-risk 
offenders who do not have serious criminal histories” were released, other reports have detailed a 
number of criminal aliens released through this maneuver. We are especially concerned that the 
AP report indicates a significant number of illegal aliens were released in Georgia. 

Although ICE must cut 5.3 percent of its operating budget because of the sequester, 
releasing illegal immigrants back into the general public is an inappropriate way to save money 
and violates the DHS mission of enstiring the salety and security of the American people. Last 
Monday you said, “We’re doing our very best to minimize the impacts of sequester, but there’s 
only so much 1 can do.” Wc fail to see how releasing 2,000 illegal aliens before sequestration 
went into effect on March 1 nor plans to release 3,000 more during March (as reported by AP), 
“minimize[dj the impacts of sequester.” 

In fact, your repeated failure to be forthcoming about the releases gives the impression 
that the decision was politically motivated. Specifically, when you testified before the Senate 
Appropriations Committee on February 14 about the impact of sequestration on DHS you spoke 
of cuts to Border Patrol agents and never mentioned that ICE was going to start releasing 
detained aliens the next day. 



153 


The Hon. Janet Napolitano 
March?, 2013 

Additionally, vve are highly skeptical of your claim that a low-level official orchestrated 
this extraordinary decision without your knowledge or approval. “Detainee populations and how 
that is managed back and forth is really handled by career officials in the field,” you told .4SC 
News. 


Furthermore, other Administration officials continue to deceive the public on the severity 
of tins decision. For example, Wliite Flouse spokesman Jay Caniey said last Wednesday “a few 
hundred” illegal aliens were released. Then, on Friday ICE spokesman Brian Hale said. "TCE 
reviewed its detained population to ensure detention levels stay within ICE’s current budget and 
placed several hundred individuals on methods of supervision less costly than detention.” 

We believe ICE should prioritize detention of illegal aliens, and find other methods of 
minimizing tire impact of the mandatory sequestration cuts. For example, in 2012, ICE opened 
up a state-of-the-art detention facility in Karnes City, I’cxas. This lacility contains a library with 
free Internet access, cable television, an indoor gym with basketball courts, soccer fields, and 
equipment for beach volleyball. The cost to build this complex was estimated to be over 30 
million doilars. 

in an effort to better understand how DUS implemented its plan for dealing wrth 
sequestration, we respectfully request that you provide detailed responses to the following 
questions: 

(1) \VTien was the decision made to release illegal aliens because of sequestration and 
what was the limcframe for the releases to occur? If there Is a memorandum or other 
document detailing the specifics of the program, please include a copy. 

(2) How many illegal aliens were released in Georgia and how many have criminal 
convictions? What arc the specific crimes committed by the illegal aliens released in 
Georgia? 

(3) ICE spokesman Brian Hale was quoted in thc.^P story as saying. "At tills point, we 
don’t anticipate additional releases, but that could change.’* Has DHS officially ended 
the program to release illegal aliens because of sequestration or is it only temporarily 
suspended? 

(4) What is the oversight policy for tracking the released illegal aliens? What are the 
repercussions if an illegal alien violates the terms of his/her release? 

(5) How much has DHS reduced its budget by releasing these illegal aliens? What are the 
costs and details of all “alternatives to detention” employed by ICE? 
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(6) Will DHS impleineni any budget cuts to facility maintenance, equipnienl 
maintenance, communications, or travel? 

(7) Is there an official DHS policy to reduce the number of detention beds from a 
Congressioiially-mandated 34,000 to less than 26,000? 

(8) If DHS gets its budget restored to pre-sequestration levels, will the released illegal 
aliens be ordered back to detention centers or remain in the general public? 

We respectfully request that you provide your responses to these questions no later than 
March 31, 2013. Thank you in advance for your cooperation and timely attention to this matter. 


Sincerely, 




Doug Coll 
Member of Congress 
Ninth District of Georgia 



1 Westmoreland 
Member of Congress 
Third District of Georgia 



Member of Congress 
Eleventh District of Georgia 




Torn Graves 
Member of Congress 
Fourteenth District of Georgia 



Paul Broun 
Member of Congress 
Tenth District of Georgia 
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March 19,2013 

Dear Secretary Napoliiano: 

We write in follow-up to our March 7, 2013 letter regarding the decision made by 
Immigration and Customs Enforcement's decision to mass release illegal aliens in federal 
custody. On March 14, 2013, ICE Director Morton testified at a House Appropriations 
Committee hearing that the agency released a total of 2,228 illegal immigrants from local jails 
"tiirougliout the countiy" between Feb. 9 and March I for "solely budgetary reasons." 

Ih^viously, Administration officials, including White House spokesman Jay Carney and 
ICE spokesman Brian Hale, indicated that only a “few hundred’- illegal aliens in federal custody 
were released. We arc veiy concerned that the administration seems bent on misleading the 
public on the extent of the ongoing releases. Additionally, the administration initially claimed 
that those released did not pose a risk to the public. However, at the March I4th Appropriations 
Committee hearing, Director Morton acknowledged that among the immigrants released were 1 0 
people considered the hipest level of offender and numerous others were with multiple drunken 
driving offenses. 

Our concern with this decision continues to intensify. We remain increasingly skeptical 
that these decisions continue to be orchestrated by low-level officials. In addition to the 
questions posed in our March 7 Idler, we respectfully request that you provide detailed 
responses to the following questions; 

(1) How' many illegal aliens have been released from the North Georgia Detention 
Center in Gaitiesville? How many additional releases arc planned from the North 
Georgia Detention Center? How much has the North Georgia Detention Center 
reduced its budget as a result of these releases? 

(2) How many illegal aliens have been released from the Atlanta City Delenlion 
Center? How many additional releases are planned from the Atlanta City Detention 
Center? How much has the Atlanta City Detention Center reduced its budget as a 
result of these releases? 

(3) How many illegal aliens have been released from the Irwin County Detention 
Center'/ How many additional releases are planned from the Irwin Coimty Delenlion 


1 



The Hon. Janet NapoUtano 
March 19. 2013 


Center? How much has the Irwin County Detention Center reduced its budget as a 
result of these releases? 

(4) How many illegal aliens have been released from the Stewart Detention Center? 
How many additional releases are planned from the Stewart Detention Center? How 
much has the Stewart Detention Centei' reduced its budget as a result of these 
releases? 

(5) Were any of the the 1 0 “level one” offenders released from a Georgia facility ? If so, 
what were the specific crimes committed? Are there any plans to return them to 
detention? 

We respeclfiiliy request that you provide answers to these questions, and the questions 
posed in our March 7 letter, no later than March 31. 2013. Thank you in advance for your 
cooperation and timely assistance in this matter. 

Sincerely, 



Member of^ongress 
Ninth District of Georgia 


C/?, 

Faui brosm 


Member of Congress 
Tenth District of Georgia 


Tom Price 

Member of Congress 
Sixtli District of Georgia 


- - i 

Member of Congress 
Eleventh District of Georgia 








Leri 

Xj ' 


^ymi Westmoreland 
■^Member of Congress 
Third District ol Georgia 




* 




Jack I<in 2 =Son 
’ . Member Congress 
First District of Georgia 
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Austin Scott 
Member of Congress 
Eighth District of Georgia 


I O ^ 

fom Graves 
Member of Congress 
Fourteenth District of Georgia 


cc: John Monon, Director, Immigration and Customs Enforcement 
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